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5. Pleas * to be hell before the King 


| Wee reſolved or adjudged before: And the Rea- 
High and moſt Illuſtrious FAME S King of 


che Fountain of all PT ETH and JusTICE, 
aud the R of the LA. 


=_ r AY 


"The Tenth PaR r of the 


O F 


X* 


himſelf, and the Privy Council of State: Of 
| divers Reſolutions and Judgments given upon 
ſolemn Arguments, and "i > great Deliberation 
and Conference of the Reverend Judges and Sa- 
of the Law, of Caſes in Law which were 


ons and Cauſes of the ſaid Reſolutions and Judg- 
Ements: Publiſh'd in the eleventh Year of the moſt 


England, France and Ireland, and of Scotland the 


, 


With r to all the or of the 
e 2 — Ae LA 


1 


— 
ꝗ— 4 »„ö— 


b - * Dea duce, . | 


Nb now novit Patrem, Matrem, Fratrem ; perſonam won 
accipit, ſed Deum imitatur. Jerom. 


[4s 0+ iciariorum ſpectat, unicuique coram eis placitantt 
+ e Welt, 2: cap 39. plc 


* 1 PLS. 


7 | In the SAVOT: 


[hated by E. and R. Nu rr, and R. Gos EIN, (Afligns 


pe « Sayer Eſq;), for D. 1520wne, I, Walthoe, | 
Junys, 
Gay, L. 


Wotton, R. Williamſon and A, Ward, 


R, Goſling, WM. Mears, K. Mard, M. 
» Dsbozn, T. Woodward, J. Yooke, F. 


J E P O RTS 
Sir lard Coke Kt. 


| Lord Chief Juſtice of EN G LAND.| 
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Deo, 


vacarem (aſſita alacriter 
Induſtria” mihi ex more 
ſolito perquam familiari) 
in Conſortem, ſaluteque 
mee dulciſſimæ patriæ co- 
fitata, in conſolationem) 
precibus hiis etiam atq; e- 
diam exorſus aſſiduis, Ad ſit 
amenitas Febova Dei noſtri 


natrarum inſtitue im nobis, 
ipſum inguam opus mani- 
m noſtrarum inſtitue, pro- 
pitio Omnipotentis ductu 
& auxilio, decimum hoc 
neum opus, a docto & 
denevolo Lectore con- 
templandum, edidi & i in 
hucem proculi. | 


Veram pars hec & fi- 
delem continet Relatio- 


um & Sententiarum, i in e- 


whis, opus manuum ' 


nem quorundam Judicio- | 


Parriz, Tb. 


8 2 
F 


FNUM - 4 publicis A” 7 "my. Times of 
meis miniſtratio- A Leiſure after my 
| nibus quandoque publick Services 


(ehearfully taking Induſtry 

my old Acquaintance for my 
Conſort, and aiming at the 
Good of my dear Country 


for my Comfort) and begin- 


ning with this continual 


and fervent Prayer, The Pal. r- 17 


— Majeſty of the 
rd our God be upon 


us; Oh proſper thou the 


7 — of our Hands up- 


Oh proſper thou 
ar handy Works. I 
have, by the moſt gracious 


Direſt ion and Aſſiſtance of 
the Almighty, 2 forth 


and © publiſhed this tenth 


Work, to the View of the 
-Learned and” Nee 


Reader. N 

This Part romainerh 4 
true and juſt Report of cer- 
tain Tudgments ani Reſ0- 
* given in his Maje- 
A * fty's 


* 


— 


| 


To the RE ADE R. 


S, principal)" Ou of | 


Tuſtire upon great aud ma- 
ture Deliberation, and in 
Caſes 'of at great Impor- 
tence and Coliſequence ds 


in any of my former Cm 
mentaries, which I bave- 
taken 


upon me and finiſhed 
(thugh it bath been more 
than difficult to me) to 
avoid that the which ve- 
werable Verity doth bluſh at 
fear, that is, That 


Juſtice ſhould» not 


tion of 7 


be hidden and wknown; 


Veritas abſcondi efube- 
ſcit, nihil enim magis 
metuĩt quam non i 
in publicum, vult ſe in 
luce collocari, & quis illam 
occultat oecultetve, quatn 


omnium oculis expolitam 
eſſe eſt - @quiſimum ? 
Neither is ſhe pleaſed, 
2oben once ſhe is found out 


imo Argument, and Qut- 
tion again, as if ſhe were 
nat Verity indeed; and 
therefore the Rule is, Ea- 
tenus ratiocinandum eſt 
donec veritas inveniatur, 
ubi inventa eſt Veritas 


ibi figendum judicium: 


Nay ſometimes Truth is 
toft by too much Alterct- 
tion, nimia altercatione 
veritas amittitur. Sbe 
takes ſmall: Delight with 
Varun Words or Gar- 


fb of Flowers; for ſim- 


ſhe which is the Founda- 


and revealed to be called { 


minentioribus ſuæ Maje- 
ſtatis Curiis Juſtitiæ ad- 
miniſtrandæ, ſumma at- 
cCaſibus tanti 

eris & moment, 
quanti hii ſuperiorum 
meorum Commentario- 
rum, quicunque fuerunt. 


Laborem hunc ego (mihi 


ſane difficilem plus ſatis) 
ſuſcepi immo & perfeci, 


ad declinandum id quod 


metuendo veritas ipſa 
veneranda erubeſcit, ni- 
mirum ne illa, a qua ha- 
bet Juſtitia firmamentum, 
lateret minus cognita: 
Veritas abſcondi erubeſcit, 
nihil enim magis metuit 
quam non proferri in pul- 
licum; oult ſe in luce cok 
locari, & quis illam occul- 


Mum 


ta iteratam reduci in 
queſtionem & dubio ſub- 
efſe (quaſi veritas revera 
non eſſet) prorſus — 
natur; unde regula 
Eatenus ratiocinandum do- 
nec veritas invematur, 
ubi inventa eſt veritas ili 
figendum. Judicium; non- 
nunquam enim nimia ak 
tercatione veritas amillt- 
tur: Verborum elegantia 
florumve fragrantia ſe v& 
ſtiri nequaquam curat, 
Simplex enim eſt ſermo 
veritas. 


- J ETESSETESSESTeT. 


errorique is vi 
am precludendam) veras 
certaſque horum Judicio- 


rum & Sententiarum tum 
rationes tum cauſas (que 
in actis publicis haud EX - 
ſrimuntur) poſteritati 105 
rulpari, Lectoris 


& diſcretioris — 


S ai TE? Say TFT RT. 7 r D 


ibi 


ak vera: promumeiabatur ; 2. 
HE QbujuKenodochi fun- 


%. 


To 'the READER. 
veritas, ard 3 nor vs eſt ſermo veri 

ales Tov, Cujas fedes plex tas, 
cum ſit inter Cor & Ca- 
put, utrunque participat, 
ex capite nempe Judici- 


dA & nos vu dA. 
#6», for her Place being be- 
tween the Heart the 
Head doth participate of 
them both, of the Head 
- for Fudgmem, and of the 
Heart for Simplicity. New, 
whether it be not neceſſary 
that the true and ju Rea- 
| fons and Cauſes of theſe 
ms and Reſointions, 
which are not expreſſed in 
any Record, for the Ad- 
wancement of 
the - preventing of Error, 
in Matters wee, fo great In- 
portamce and cr, 
fhould be plainly and faith- 
fully publiſbed to all Paſte- 


rity, I leave to the Cen- 


fare of the learned and ju- 
icious Reader. 
1. I have 


— in Time) the Caſe 
James, founded. by Tho- 
mas Sutton Eſq;- for that 
in mine Opinion it doth 


. merit to dave the Prere- 


dency for two Cunſes, firſt, 


— it wes au Exebe· 
. o herr 
bythe Verdict of the Grand 
fer of al the Pe of 

gland, t Was for the 
Hoſditat found Rilla vera: 
2. For that the Foundation 


this Hoſpital. 3s opus 


exemplo. The Hni- 
tation of Things that be 


_— A | evil 


reported in the The Cafe of 


fir off ace,  (thongh+ it be n Holpi- 


” 


— — 
= o 
LT ai. £ 


4 

| 

j 

„ 

b 

t 

bs 
9 


oe te. 


' the... Imitation 


. nay. the Ey 


Annuys valor 
poſſeſſtonum 


To the RE AD E R. 


evil doth for the moſt Part 
exceed the Example, but 
of. good 
Things doth moſt. commonly 
come far ſhort of the Pre- 
cedent: But this Work. of. 
Charity. hath exceeded any 
Foundation. that ever was 
in the Chriſtian... World, 
e of Time it 
[elf did never ſee the like. 
For the firſt Gift by Sut- 
ton f Lordſhips,  Manors, 
Lands, and Tenements to 
continue for ever for, the 
Maintenance hereof: doth 


amount tothe clear.yearly 


Value of. 35001. or near 


piius datarum. hereabouts, and within 


theſe few Tears will: be 


ijncreaſed to about + the 


— 


In quos uſus 


pꝓroventus ſta- 


iTuuncure 


yearly. Value of five T hour 
ſand Pounds... Probatio 
charitatis exkiibitio operis. 


And befides. all this, Sut- 


ton left to deſcend to the 
Plaintiff (a Man of mean 
Vater the Manor of 
Tarback in the County of 
Lancaſter, confiting f 4 
fair ancient Houſe, tuo 
Parks and large Deme ſues 
plentifully flored with Tim- 
ber of the yearly Value of 
300 J. and 504. by the 
Tear f the, Rent of. A 
ſiſe, together with the 
Rector F. 
100 l. per Annum within 
1 County. 
be, large Revenues of 
famous Hoſpital are. 


4 


this 


ſectatio, nimis manca, 
exemplar . ſzpiſim 
attingit: Hoc vero Cha- 
ritatis opus, quæcunque 


quam vidit oculus. 


_ tenementorum in 


* 
Worth : * 


e non 


novit Orbis noſter Chri- 
ſtianus fundamenta, an- 
tecellit omnibus, immo 
dicam, hujuſce inſtar 
ſeculorum omnium nuſ- 


eee 3 | 
enim a Suttoy 
donatio Dominiorum, præ- 
diorum, fundorum & 


Prima 


» 
- 
: 


tuam ſuſtentationem e- 
juſdem remanſurorum, 
300. li. annui valoris 
plus minus attingit, & 
non ita multos poſt 
annos ad annnalem ſum- 
mam $000 li. proveniet. 
Probatio Charitatis exbi- 
tio operiti. Quin & 
Sutton reliquit 
deſcenſurum Actori (viro 
plebeio) prædium de Tar- 
bocke in comitatuLancaſt. 
ſe extendens in proſpi- 
cuam pariter ac antiquam 
domum, biaa vivaria & 
latifundia-proceris undi- 
quaque refertaarboridus 
ad annuum valorem 3ooli. 
& ultra hoc 50 li. reddi- 
tus antiqui per annum, 
una cum Rectoria de 
infra comitatum e- 
undem, que valet roob 


Ampli hujus celeberrimi 
entus in 


Renodochii. 


quatuor 


To the R E AD E R. 


quatuor. præcipue uſus & 


rropoſita inſtituuntur: 1. 


In dignos illos innuptos 
Duces, os, mili- 
eve ſublevandos, qui in 
tello uſque ad necem 


Reip: cauſa auſi ſunt, 


jnque emeriti in res an- 

inciderunt & infir- 
m ſunt. 2. Ad captivos 
ndigentes 
los preſertim qui, mi- 
ſera | 
elum, fidem _ Re- 
gionemque orthodoxam 
wmſtanter profeſſi ſunt. 


Ad publicum Ludum and conſtamiy keep 
ferarium conſtituen- 
um, doctumque Ludi- 


nagiſtrum & Hypodi- 
atom fuſtentandos, 
u pauperum pueros bo- 
n tum literis tum mori- 
nalorum omnium radix 
vitetur, 4. Neceſſaria hoc 
Lenodochium Theologo 
i & docto ſuppedita- 
vt, ad reſidentes ſingulos 
fta Xenodochium præ- 


xedimendos, 


ub ſervitudine Infi- 


are to be imployed princi- 
pally for four "ſpecial In- 
tents and Purpoſes * Firſt, 
for the Relief © of ſuch” 
worthy. and well efteemed © 
Captains, Commanders and 
Souldiers, as be unmar- 
ried, and have adventures - 


their Lives in the Wars . 
- for tbe Service of 


tbe 
Realm, and art fallen 
into Poverty and Impoten- 

cy. 2. For redeeming of 
poor Capi i ves, wee bl 


ſuch as are under the miſe- 


rable Thraldom of Infidzls, 
their 
Faith and the Profeſſion of 
true Religion. 3. For the 
Erettion' of a Free-School, 
and" Maintenance of 4 
learned 'Schoolmaſfter and 
Uſher for training up poor 
Chilaren in good Literature 
and virtuous Education, 
and for avoiding of Jdle- 
neſs the Mother of all Vice 
and Wickedneſs. 4. With- 
in ibis Hoſpital there © ſhall 


"be for ever maintained a 


lcato ſacro Dei verbo grave and learned Divine 
uſtruendos, & ad ſacro- for the Inſtruction of all 
ata Myſteria rite ce- within this Hoſpital by. 
randa,”tum & juvenes preaching of God's boly 


1 
- 
L 
* 
* 
18 
X 
ſt 
1 
2 
fe 
& 
Jt 
10 
I's 
|; 
pi- 
I 
& 
di- 
dus 


— * 1 
22 S 2 
2 


vere religionis elemen- 
ls catechizandos: Qui, 
K ali, ut perficiantur 
lus, Fundator inſuper 


ngentes pecuniarum co- 


pas, in manus Executo- 
im ſuorum - Richards 
Won Armigeri & Jo- 


A 


Word, for the due Celebra- 
tion of Divine Service, 
and the holy Sacraments, 
and the Catechifing of the 
Touth in the Principles of 
true Religion; 2 the 
Accompliſhment and Main- 
tenance of which and other 


4 godly 


To the R EA D R 


and charitable Uſes, bannis Law generoſi, de- 
eee uf ran N 


" This Work of pia and 
Charity is founded in the 


4 and ſpecious H 
os tbe — — 


1 twenty. Aore 
_<ortbin- _ Precintt — 


7 Man may ſay 
it, that it is tanquam 
orbis in urbe; 4 Place 
(as it appeareth by Record 


God for piout and cbari- 
table Les. For Sir Wal- 
ter Many e Hlenault 
(bo was oreated by King 
Edw. 3. of the 


| Garter for bit Service, 


. which with ſingular Com- 
mendat iam he performed in 


tbe French Wars) when ordi 
the Peſtilence · ſo raged. in jam 


London, that the Church- 


yards were not ſufficient to 
bury the dead Bodies, efpe- 


cially of the Poor, pur- 


chaſed - tbe. Place. where (ati 


ow this famous Hoſpital 
is erected, aud cauſed the 


the Pariſh &. Se- Chart erb ſe in Parochia 
Na ew — — 


tum 


and Hiftory) \ ordained: of dis & Hiſtoria videre eſt) 


erigitur Xenodochium 
a conſecrated for & in ſepulturam inopul 


| 5 © pietatis & chari- 
tatis opus ſpatioſis illis & 
auguſtis 


fundatur tectis 
quibus nomen eſt . Le 


— 


N infra — cireui- 
viginti numerantur 
jugera, unde dici poteſt 
tamquam Orbis in urbe, 
locus ſane (ut memoran- 


operibus pietatis & cha- 
ritatis a Deo deſtinatus: 
Nam Dominus Grnalterss 
Many Hanonienſis (quem 
cum ſtrenue in bello 
Gallico fummo omnium 
applauſu fe geſhſſct, Rex 


cum in quo celebre iſtuch 


; nr „ K . 


* 


Chriſtianorun 


| Chriſtianorum (qui dum 
vixerunt templa fuerunt 
Spiritus Sancti) dicavit: 
Audi itaque monumentum 


cunſecratum fuit Hoe come- 
term Sc. in quo & in- 
fro ſepta ejuſdem ſepuita 
fuerunt mortuorum corpora 
inguaginta 


Dom. 1307. & Regis Ed. 


. quadrageſimo quin 
inibi fundavit — 


pblantibys omnibus qui 


Jdicio —_— audi- 
os & hoc quatuor 


To the READ E R. 


itio 45» Near of "King E. 3. 


the Burial of poor Chriſti 
ans (which, while | they 
lived, were the Te emples 


F the Holy Ghoſt) and 
the Record telleth you that 


| Anno Domini 1349. Et 


baren magna Pele 
regnante magna 

tia conſecratum fuit hoc 
cemeterium, &c. in quo 
& infra ſepta ejuſdem 
ſepulta fuerunt mortuo- 
rum corpora pluſquam 
quinquaginta millia. But 
after the Plug the 
Goodne [s 


f the Almighty 
ceaſed, the ſame Sir Wal- 
ter Many in the Near of 
our Lord 13/1. and in the 


as the Soil which of anci- 
ent Time mas given by Sir 
Walter — a Knight 
amd a Soldier, for the Se- 
pulchre of poor Men when 
they were dead, 1s nom by 
Thomas Sutton, an Eſq; 
and a Soldier, converted 


and conſecrated to the Su- 


ce of the poor and 
Impotent while they live. 
Aud t 


berefore a Man may 


iruly apply to this Place 


kl interfuerunt vel de Prop 


Ee. 


To the R E AD E R. 


And this Caſe was adjudg- 
ed with the great Applauſe 
of all that beard it, or of 
it, and principally for four 
Cauſes : Firſt, for the Ho- 


nour of our Religion, that. 


bath produced ſuch a Work 
of Piety andCharity as never 
was in the: Chriſtian World 
for the” firſt Foundation : 
2. For tbe Glory of the 
King's: Majeſty, to whom 
& condigno 
it is dedicated and beareth 
bis Name. 3. For the" lu 


creaſe of Piety ani Chari- 


ty, ne homines deterre- 
rentur a piis & bonis ope- 
ribus: And, Laſh, ut 
obſtruatur os iniqua lo- 
affirm it for the Honour of. 
our Religion, that more of 
ſuch good Works of Piety 
and Charity have been 
founded within this Realm, 
fiace the Beginning of the 
Reign ef our late 


Memory, during the glori- 

ors Sunſhine of the Goſpel, 
tba in many Ages before. 
And it bath been obſerved, 
that (by the » Bleſſing of 
Almighty God) this King- 
dom of England, for Piety, 
Profit and Pleaſure, vis. 
for this and ſuch other 
Horks of Piety, 2. For 
_ the Crown's Inberitauces of 
Honours, Manors, Lands, 
&c. and Certainty of year- 


CEE 


tum) nuſquam produxit; 


ritatis incrementum, ne 


Qneen 
Elizabeth of ever bleſſed 


tate, proventibus, jucun- 
ditate, videlicet, 


de cauſis. 1. Religionis 
noſtræ in honorem, quæ 
tale pietatis & charitatis 
produxit opus, quale tota 
reſpub. Chriſtiana (fi pri- 
mum ſpectes fundamen- 


* 
ob 


2. In regiæ Majeſtatis 
gloriam, cui ex congruo & 


condigno dedicatur, no- Wor 
menque ejus habet. 3. Wor 
In pietatis ſimul ac cha- War! 


bomines deterrerentur a piis 
boni operibus: Poſtre- 
mum vero, ut obſtruatur os 
iniqua loquentium. Hoc 
denique (ut Religionis 
noſtræ ornamentum) aſ- 
ſerere volo, hujuſmodi 
plura pietatis charitatiſ- 
que facta fuiſſe opera ab 
initio regiminis nuper 
Reginæ Eliz. æternæ pi- 
que memoriæ, ſub apri- 
co Evangelii ſplendore, 
quam multis ſeculis retro 
elapſis. Quin & hoc 
regnum Angliæ (annuen- 
te Divino numine) pie- 


& 
ejuſmodi pietatis operi-f 
bus. 2. Coronæ here 
ditate, Honorum ſcilicet, 
prædiorum, fundorum 
&e. © aliorumque annua 
lium proventuum cert! 
rudine. 3. Sylvis, falti 
bus, vivariis, aliiſque | 
cis amoenis, ampliſſima 
totius orbis Chriſtian 

1 Monarchie 


Monarchiæ - antecelluiſſe 


obſervatu. 
. 
Eons» BE HY 


* 


2. In caſu deinde Ma- 
ig Portington (in univer- 
ale principis & patriæ 
ommodum) honorifica 
Mulgavi funera frivo- 
rum iſtarum novella- 
umque perpetuitatum, 
jartus portentoſi ex me- 
n inventione ementiti, 
b Legis olim peritis — 
e ignoti; portentoſum 
lico, quia ut apud Phy- 
logos eſt, Monſftra ge- 
artur propter corruptio- 
„ . alicujus principii: 
eo nihilominus hono- 
Rea, eo quod vermes 
i in nobiles quampluri- 
c familias correpſe- 
nt: Quibus quidem in- 
it * & ad ob- 
Nonis ſepulchra mortu- 
concomitavi, plangere 
tem nequirem, ubi to- 
Reſpubl. libera (ut 
nimur) tenementa & 
freditates, ſuis tandem 
kexolviſſe .compedibus, 
lamna reipub. quam- 
wma tum capiti tum 
Mbris ſingulis evitata 


Families. At whoſe 
Funeral I was pre 


W 9 
; 
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Ly Profit, and lafiy for 
Foreſts, Chaſes, Parks and 
other Places of Pleaſure, 
bath exceeded the greateſt * 


 Monarthy in the Chriſtian 


World. 


Caſe, for the getteral Good 
both of Prince and Coun- 
try, the hanourable Funeral 
of fond and newfound 


 Perpetuities, 4 "monſtrous 
Brood carved out of mere 
Invention and never known 


to the ancient Sages of the 
Law; I ſay monſtrous, for. 
that. the Naturaliſt ſaith, 
Quod monſtra generan- 
tur propter corruptio- 


nem alicujus principii- 


Aud yet I [ay\bottoiirable, - 
for that theſe Vermin hade 
crept into many bonourable 
folemn 
ſent and 
accompanied the Dead to 
the Grave of Oblivion, but 
mourned not, for that the 
Commonwealth rejoiced, 
that fetter d Freebolds and 
Inberitances » were ſot at 
Liberty, and many and 
manifold Inconveniences to 
the Head and all the Mem- 


bers of the Commonwealth © 


thereby avoided, © 


2. Then have 17 publiſh Mary Porting- 
ed in Mary Portington's . Caſe. 


le triumphabat. „ IL I 
de. 3.Jennings's Caſe vb 


3. Sequitur caſus Jerning!'s 
Mugs, quem memo- ed in Mary Portington's Caſe.” 
_ ves in caſu Aa- Caſe, and goth concern the 


* 


common ö 
— 


* 


mmm Aſurance of tbe 


Conjequence overthrown. 


eligi- num tendit, & quodam 


| . Soeren 
T 
The Biſhop of 6. 255 B 
The Biſhop of op of 


bury's' Caſe, tone 
the Diminiution of the 

fene and yearly Rave 
ues \'of be " Archbiſhops 
and the Realm, 


222 0 


7. Whiſtler's Cafe com- 
bers material 


Whittier sCaſe. 


wn of Letters Patent 
of Inberitance, in #ivers 
Points commonly happening. 
8. The Caſe of the 


The Caſe of 
the Church- 
wardens of St. 


S177 riſhof S. Saviours; wherein 


Letters Patent of Leaſes are 


wellexppunded for the quiet- 
Ne Taff m: many 
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fundorum in hoc regno 


ſtruendas. 


; ene 


Points for the better Con- 


Churchwardensof the Pa- 


communi ſtabilimento 


it. 

4. Caſus — Lampet eſt 
proximus, ad ita 
tes dimiſſionum pro my]. 
tis annorum millibus de- 


5. Deinde caſus Aci. 
demiæ Oxonienſis (cele- 
derrimi Eceleſiæ & Reip, 
ſeminarii) in Religionis 
Orthodoxe propagatio- 


modo in meliorem eruditi 
& religioſi miniſterii ex 
utriſque Academiis Can 
tabrigiæ & Oxonie fu 


g 


6. Caſus Epi un by; 
eſt contr 


diverſos continet — 
materiales de exponendi 
literis patentibus de — 
ditate, in rebus pluri 
indies entibus. 
Cuftodum five gardi 


8. 
anorum Hocleſiæ par! 
alis ſancti Sabvatoris calt 
literas patentes dimiſſi 
num optime explanail 


quo ſecuri ſint Tenent 
reg 


# 1 * 
* e 
0 


i de polſeſſione ſua, 
& conſequenter multi alii 
 hereditate & ſtatu 


et 9. 1» Curie Mare ſcbal- 
12. iſe cafe, prima inſtitutio 
ul. juriſdictio ejuſdem 
de. eure manifeſte patet : 


Duamvis enim Lex ſatis 
not: fuerit, ante hunc 


eve; ficuti tamen 
uminum curſus, mean- 


wtorie edocet en- 
u vulgaris, dum fons 


keit; ita iſto de caſu, 
pacitatem, proceſſus & 
fivilegia hujuſce fori, 
vices noſtri annorum 
terminorum ſæpius di- 
Mata habent, tum & 
iſdictio ejuſdem apud 
Igus plene intellecta 


originalis inſtitutio, 
in uam fons ipſe, late- 
t admodum recondita 
Lobſcura, priuſquam ab 
Mquitate indicata fuit, 
ini tam dilucide genui- 
un priorum actorum 
ialium ſenſum, li- 
wrumque noſtrorum ra- 
mem, de vera hujus 
ui juriſqictione de- 
lanaeravit, quod & ipſi Op- 
nent wentes, veneranda illu- 
regnet Antiquitate, a ra- 
2 
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alum decretum, ex li- 
tis noſtris & memoran- 
8, temporum - omnium 


tos, illapſus, & elapſus 


dle interim abdite deli- 


Wt, quum interea, vera 


of the im Farmers, and - 
by Conſequence of the In- 

beritance aud Eſtates of 
many others. | 


9. The 


wherem tbe original 

tation and Furiſdictim of 
that Court is clearly mami 
feſted. Anil albeit #he 
Law was well known be- 


fore in this Caſe both by 


our Book Caſes and Records 
in all Succeſſion of Ages, 
Courſes, Windings, Fal. 
ings in, and Outlets, are 
by Experience wulgarly 
&nown, whereas the very 
Fountam and Head it ſelf 
lie many Times bidden and 
ſecret, ſo in this veryCaſe, 
the Capacity, Proceſs, and 
Privileg [1 of this Court Was 
often reſalued in our Books 
of Tears and Terms, and 
the Furi ſalistiun commonly 
known: And yet the true 
original Tnftitution an 
Fountain it ſelf lay fome- 
what deep and obſcure, un- 
til it was wrought out by 
Antiquity, which bath fo 
manifeſted the true Senſe of 
the ancient Acts of Parli- 
ament: Aud the Reaſon of 
our Bool ng the 
Original and true Furiſdic- 
tion of this Court, as the 
very Oppoſites, being by 

venerable. Antiquity in- 


lightened, are by Reaſon 


convinced, 


Caſe of the The Clef 
Court of Marſhalſea 5 erbat. 


Cale. 


Mork greatly. tend to the 


. romviticed, and by Autbo- 
rity. ſatisfied; - and tbere- 
fore they are worthy f Re- 
prebenfion which | contemn 

or - neglect tha Study. 

- Antiquity \(which is ever” 


. © accompanied with Dignity) 


as 4 withered and back- 


1 R. 3. cap. 9 looking Curioſity : Multa 


ignoramus quæ non late- 
rent ſi veterum lectio fuit 
nobis familiaris: Aud as 


* . the Muminor [ſpoken of in 


in Law, giveth Light and 
Lnfire to:the Letter or Fi- 
gure to be coloured; ſo 
Antiquity (doth give Light 
with great Grace and Or- 
namem, both for the In- 
derſtanding and Meaning 
of the Letter of ancient 
Atts of Parliament, and 
of our Book Caſes and Au- 
. Fhorities in Law. I wiſh 
the like were done for all 
vis Majeſty's Courts of 
Fiuſtice, a Matter to them 
that have orderly read and 
well obſerved our Books, 
and Authorities of Lau, 
of greater Labour than Dif- - 
 ficulty ; and yet would-the - 


Honour of the Law, and 
the preventing of many 
Queſtions, Suits, and un- 

- neceſſary Charges and De- 

1 


LemnardLovie's 1 o. Leonard Lovies Ce 
is principally grounded up- 


on the Statutes of 32 H. 8. 
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J rum ſtudium (comiten 


tem negligunt: Ata jg 


mihi in votis eſt: Qu 


quam difficultatis eſt 


tione vincuntur & authe 
ritate ſe ſatisfactos ha 
bent: Culpandi igitut 
ſunt, qui rerum antiqua 


ſemper habens honorem 
tanquam aridam & nimi 
retroſpicientem curioſita 
tem, vel temnunt vel {al 


noramus qu non lateren 
ft veterum lectio fuit u 
bis familiaris. Sicut m 
niator (de quo in Lege f 
mentio) literam vel cha 
racterem miniandum val 
de illuſtrat, ſic Antiquit: 
ſummo cum decore { 
ornamento nos illuſtr, 
ad  literam -antiquorut 
ſtatutorum, librorum { 
authoritatem in Lege, tu 
comprehendendam tu 
intelligendam. Similit 
fieri de omnibus ejus M 
jeſtatis  Curiis - Juſtic 


AS. Sg 0 211 2 3 it. 


quidem pluris labot 


quis codices noſtros & 
lege authoritates ordi 
evolverit recteque inte 


lexerit, & + og uc 
magnum erret L or 
ſplendorem, quin & m pic 
tas queſtiones, action Juriſ 
minus neceſſarias exp N 11 
ſas, & dilationes anti dent 
paret. Quod, 


10. Caſts Leonard 1 
vies ſibi maxime hal 


fundamentum _ 


8 
%. de T 
1 4 extorquenda Furiſ-pruden- 


um ingenia; adeo multæ 
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entis, 
quæ ſanciri videantur ad 


perplexæ & involutæ quæ- 


ones ex illa ſtirpe eger- 


minaverunt: 


Adjuncto 


tamen hoc caſu ſuperiori- 


bus, in  explanationem 


horum ſtatutorum, a me 
relatis (caſui nempe de 


> Butler & Baker in tertio 


meo Commentario fol. 
27. Caſui Georgii Curſor 
equitis, in ſexto meo 
Commentario fol. 75. ca- 


ui Richardi Pexall, in 


octavo meo Commenta- 
no fol. 83. caſui de Might 
ibidem fol. 163. & caſui 
Neilii Parker ibidem fol. 


173. &c.) quo modo mi- pal 


hi perſuadeo, fi non om 
na tamen maxima dubia 


& ſerupuli ex illis enata 
ſatutis, in generalem to- 
dus regni pacem dirimun- 
tur & amoventur. Sed 
doc non obſtante, viri 
arcumipe&i & conſide- 
ati (uti ſpero) dum ad- 
due integri ſunt & ſani, 
Roribus, liberiſque pro- 
cient, _& , ex, optimo 
Juriſperitoram conſilio, 
e ſuas ſuperſtites diſpo- 
dent inſtrumento legali, 
quod, fi velint, ad libi- 


mn revoedbile eſſe po- 


& negotium hoc 
que ad ultimam volun- 
4 


Cap. I. & 34 H. 8. 


wholly upon 


cap. 1. and 34 H. 8. c. 5. 
of Wills: Which Statutes 
might ſeem to be made ad 
extorquenda juriſpruden- 
tum ingenia, ſo many and 
ſuch intricate and knotted 
Rueſtions have out 


"of thoſe' Roots; and yet 


adding this laſt Caſe to the 
former Caſes reported 

me for Expoſtion of. thoſe 
Statutes, to Butler and 
Baker's in the 3 Part of 
my Reports, fol. 27. Sir 
George Curſon's Cale in 
the 6 Part, fol: 75. Sir 
Richard Pexall's Caſe in 
the 8 Part, 83. Might's 
Caſe, ibidem 163. Vigil 
Parker's Caſe, ibid. 173. 
&c. I am perſuaded, that 
if. not all, yet the princi- 
Scruples and Doubts 
upon thoſe Statutes, are 
for the general Quiet of the 
whole Realm cleared and 
reſolved. And yet Men of 


adviſed and ſettled Fudg- 


ments, will in their per- 
Jett Health provide for 
their. Wives and Children, 
and by ſound Advice of 
learned Counſel, ſettle their 
Eſtates by Conveyance in 
their Life-time, which 
may, if they will, be re- 
vocable at their Pleaſure ; 
and not to leave it to ftand 
their laſt 
Will, which many Times 
is made when they lie on 
their Deaths-bed (and few 

9 Men 


' Eftate behind him 


* -L „ 
£ = . 
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Men . pinched with the 


Meſſengers of Death, have 


a diſpoſin Memory) ſomes 
times in Haſte, and comman— 


ly by fiender Advice, and 
is ſubject to ſo many Que- 
ſtions 
nares in Capite aud other 
Tenures by Knight's Ser- 
vice (in this Bagle-ey d 
Warld) ſormer Conveyan- 


ces, and other Matters 


Fatt, as in Effett they 

for want of due Juforma- 
tion aud Inftruttion ſupe- 
rare entum ar- 
tem. Aud it is ſome Ble- 


 miſh or Touch to a Man 


well efteemed for bis N 4 
dom and Diſcretion all 
Life, to leave a jroubled 


his Wife, Children or Kin- 
dred after bis Death. A 


competent Eftate to Wife, 


Children, or Kindred, in 
 Certainty and Quiet, is for 
better then a greater ac- 
companied wit 
and Tronbles. 

I have given alſo a. light 
Touch in the End.of But- 


ler and Baker's Caſe be- plz 


fore mentioned; and there- 
fore having given this 
Admanition, I will here 
paſs over to the next Caſe, 


11. Doctor Leyfield's 
Caſe; uberein the Reaſon 
of Law is opened, where- 


concealed Te- 


ions 
But hereaf 


tatem non procraſtings 
bunt, que plerunque in 
extremis conditur (& per 
paucis a mortis — 
ribus preſſis memoriæ eſt 


diſpofitura) modo feſti.\ 
nanter &- ſepiſſime cond 
filio imprudentum, & ita 


multis ſubditur contro. 
verſiis de latentibus tenu- 
ris in capite aliiſve tenu- 
ris per ſervitium militare 
(in ſeculo hoc aquiling) 
prioribus conceſionibus 
aliiſque rebus de facto 
ut hujufmodi teſtaments 
(ob conſultationis & in- 


nonnulla eſt & 2 
viro, totius ſuæ vitæ cu 


riculo, de prudentia f 
diſcretione, bene exiſti⸗ 


mato, res ſuas difficyltss 
tis plenas uxori, lber 


2 


mediocres ue ſohs 
te uxori, deri 
natis longe ſunt" eligjbs 
Jiores, quam magis all 
ibus & m 

leſtiis ipvolure. Sed | | 
hoc in coneluſione cf | 
de Butler & Baker payeul 
attexi : monitione 2 , 
hacſubnexa,ad proximull 
caſum properemus. 
11. Caſu Doctoris 
field ſententia legis 
gitur, de allegatis cha 


_—_ 
- 
* 


8 8 
Ear ; .ibique cau- 
ede periculo pro- 


in lege prorſus In- 
py -xevocabilia, 0 
| m & 
"08 irrifa (ubi ſup- 
ur, & corum te- 
teratorum teſti- 
confirmatur, nulla 
bit hac in re direc- 
a dmiſſa fuiſſe ut 
tica; poſtea vero re 
ga gitata caſuq;meli- 
eco, cum Curia de- 


rexerit, eorum in- 
tas comparuit, rec- 
que valuit: Quod in 
die Banco Mich. 5. 
Rep: Jacobi inter Smal 
3 in Curia 
2 Stellatz 
| & yer, 2 &, Ox 

* Þ Judex tut, in Cir- 
* meo annotavi. 


„ 
oF 4+ 1 „ 
24 4 5 


, WW. * a * 8 
12. 47 
1 it de warrantis, 
e e doctrinæ ge- 

"A 


- frewing forth 3 fen 


rioportuiſſe ſcrip- 


inter 


Seymor 


fo, the. READ E R 


fore Charters avid 1 
pleaded, ought to be 
ſpewed forth in Court, and 
a Caveat given bow dan» © 
gerous it is in Evidence to 


4 „„ 


ritingsby Witneſſes with- 


that Means Deeds. that 36 


raſed, interlined; or - "Þ 


therwiſe allulterated, or 


utterly inſufficient for want 


of legal Words, or reve» 
cable and void ngainſt Fer- 
mors and Purchaſers, haus 
by concealing and proving. 
the Effect of them by De- 


poſition of unlearned Men, 

for want of good Direction, 
paſſed for good and authen- 

" tical; and afterwards the * 
Matter coming in Queſtion 

again, and the Court dai 


retting upon Examination 
of the Caſe that the Deed 
ought to be ſhewed,. upon 
Sight thereof the Tnſufficis _ 


_ ency appeared, and ſo the ” 
hich I 


Right prevailed :. 
= known both in the © 
Court of Commion Pleas, a- 
mongft ot bers, Mich. 5. 


Regis ſacobi between Small 


as Blackledge, and in 
the Churt of 3 
in the Caſe between Green 
and Eyer, and ſometi me 
in my Circuit ſince I was 
called to be a Fudge. © 


Caſe, concerning M arran. 


Hes, @ cunning Kind of 
2 


Fo 


12. Edward Seymor's She's Caſe, 


Co. Lit. 306. 4. 


* 
i. 


| Beawf Os 
_— 


Parchaſer : 


Sword by. 
thee Picton of Recomperice 


and very neceſſary for the 


bim not only with 4 
Voucher to get 


7 Recovery. in Value, but 


"With 1a Shield to defend a 


Man's Freehold and Inhe- 
ritance by way of Rebutter, 


wbich Title of the Law is 


it my Opinion excellently 
curious, and Curiouſly ex- 


cellemm. , And yet when 
You have read this Caſe, 


v will concur with me 
that it was more weighty 
. Aen. | 


13. Then comb in 
Beawfage s Caſe, as well 
for the Safety of Sheriffs 
and their Officers and Mi- 


 #ifters," as for avoiding of 


Extortion, crimen ila- 
tionis, which in hols Fe 
in that Imprecation: againſt 
God's Eucmies, is called 
a. couſening Sin, Let the 


rl. 109. v.10. Extortioner conſume that 
De hath, and let the Stran- 


ger peil © bis Labour: 
I berein you ſhall find the 
Statute of 23 H. 6, cap. 
To. made for avoiding of 
Extortion, Perjury, aud 


Oppreſſmng, which are for 


_ the moſt Part linked toge- 


ther, very well and nfl 
expounded. | 
* 
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Learning (IL affire you). 


r it armeth. 


— 


nere, & emptori impri. 
mis n ario ; cingit e- 
nim non ſolum enſe Vo. 
cation, ad victoriam 
compenſationis, recupe- 
ratione ſcilicet ad valo. 
rem, teportandam, ſed 
ſcuto etiam, ad liberum 
te nementum & heredi. 
tatem gnanda per 
formulam propellendi 
(apud nos, per voy de 
Rebutter) qui Legis Ti- 
tulus (ni. me fallo) egre- 
gie curiolys & curioſe 
egregius. Leco tamen 
hoc caſu, plus in ſe ha- 
bere momenti quam dif- 
ficultatis, mecum con- 
ſenties. 

13. Proxime accedit 
caſus de Beauſage, tam 
ut indemnes ſint Vice- 
comites eorumque mini- 
ſtri, quam ad extortio- 
nem eradicandum (cri 
men expilationis , quod WW 1; 
in ſacris ſcripturis in im. 
precatione illa in inimicos 
Dei malum illaqueans 
nuncupatur, Illaqueet ex- 
pilator quicquid eſt ill, 
& diripiant extranei la- 
borem illius): Ubi * 
Statutum de 23 H. 6 
cap. 10.- in extortionem 
perjurium & oppreſſe 


Sg. = GW. n yr co oc 


nem editum go ple pop 
runque inter ſe concataſiſ Rer 
nantur (optime can aqui 


tum habes. 
14. Deind 


1 Deinde ſequitur 


ſui, quam partes, attorna- 
ti & folicitatores ſui mo- 


done ſeu confatderatione 


rete, liberos tenentes 
niquos & nimis amicos 


in ſubverſionem veritatis 
N juſtitiz, & actum per- 
ile de 35 H. 8. c. 6. 
ludendum: Ingens fi- 
quidem hoc eſt crimen, 
K gravi mulcta, carcere, 
aliaque pœna exemplari 
11- plect tendum. 


15. 20. Caſus de Lo- 
& de un, reſerva- 
tones reddituum ſuper 
imiſionibus ad termi- 
um annorum, &c. trac- 
at, & quomodo expo- 
entur ;' Et hos evolvant 
Wines" neceſſe eſt, quia 
Wnibus' fere intereſt, 


Mberi Legat, contra 
lepopulandam Eccleſiam 
Rempubl. coronam to- 
que hanc nationem, 
ftextu literarum pa- 


ciſus- de Denbutod, de 
concedendo Tales de cir- 


es for 
_ pedition of Trials; wh ere- 
in as well « the Sherif], 


nendi- ſunt, no machina- 
aliqia, directe vel indi- 


b Tales abel faciant, | 


* is an bigh Off 


ſervation of 


16. Proximus eſt caſus 


2 
ky * 4 


Fo th READS K. . 
14. Next followeth Den- Denbewe's 


e for the juſt _ 


bawd*s Caſe 
aud due granting of Tales 
de Circumftantibus at the 
the better ” 4A 


and their Miniſters, 4s 1 1 
Parties, their Attornies 
and Followers are ta be 
warned, that by no Prac- 
tiſe or Confederacy, direct- 
ly or indirectly, they pro- 
cure not partial and affec- 
ted Freebalders to ftand in 
View, or by > 10 
be packed. 4 the Tales, 

bee Truth and Fu Pics 
may be ſubverted, 25 2 
err Act of 35 H. 8. 


iferly abuſed, for 


Ac &q 
and to be puniſhed by a 
grievous Fine, Impriſon- 
ment, and other exemplary 
Puni 


15. 20. ' Lofields and Lifild v. Clan. 


Clun's Caſe, touching Re- 


Rents 

Leaſes for Tears, 2 
and how the ſame ſhall be 
conſtrued, neceſſary to be 
known of all Men, becauſe 


in Effet? it concerneth all. 


16. Then followeth Ar- Ln Caſe, 


thur Legat's Caſe, againſt 
the Robbing of Church and 
Commonwealth, of the 


Crown and of The Country, 
by Colour of peſtitent Patents 


of 


a 2 


— 


The Mayor of 
Linn's Caſc. 


— 


Pilford 1 


concerning 


what 


— 
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17 18. After that il 
fold and Cheyney's Caſe, 
the true aud 
legal Manner of the A 
ſefſing and enquiring of 
Damages, &c. a neceſſary 


Kind of Learning, for” 


that many Errors, the 
Canſes of Expence and 
Delay, baue been therein 
often committed. 

19. Next cometh the 
Caſe of - the Mayor and 


Burgeſſes of f Kings Linne 


in the County of Norfolk, 
wherein 'is well diſcu fed 
all be deemed in 
Law the true Name of the 
Corporation in Subflance, 
to the End that Bonds, 


Covenants, Leafes, Grants, 


or Conde yances be not in 
reſpect of too much Nice- 


' neſs and Curioſity therein 


-».. againſt all Honeſty and juſt 


6 Co. 65. 2. 


Dealing, 


impeached and 
overthrown: And to ſay 
the Truth I find not in 
any of .our Books from the 
Beginning of the Reign of 
E. 3. until the Reigu of 
E. 6. that any Bond, 
Leaſe, Grant, or Convey- 


ace have been overthrown 


by Judgment, in reſpect 


of the Miſuaming of the 
Corporationg but after a 


N indom was once opened, 
it is a Wonder to conſider 


-ris concelatis. 
fold & de Cheyney de rec- 


ſium de Linne Regis in 
lege dicitur verum cor- 
ſiones, conceſſiones, & i in- 


jus omne & fidem, im- 


num, dimiſſionum, con 


tentium peſtiferarum & 
prædabundarum de ter- 


1 18. Caſus de Pl 


to legalique modo dam- 
norum taxandorum & in- 
quirendorum, neceſſario 
3 genere erudi- 
Don uod .errores 
(dif! nil & dilationis 
cauſe #) in illis frequentes 
fuerunt. - 


19. Inde tibi occurrit 
caſus Majoris & Burgen- 


comitatu Norfolcie, ubi 
bene diſceptatur quid in 


porationis nomen, ne ob- 
ligationes, pacta, dimiſ- 


ſtrumenta, cura nimis de- 
tricis & curioſitate, contra 


pediantur & enerventur. 
Et, ut verum profitear, 
in nullo codicum noſtro- 
rum invenio, ab initio 
regni Edw. 3. uſque reg- 
num Edw. 6. obligatio- 


ceſſionum ſive inſtrumen 
torum vel unum, male 
nominatæ corporationis 
cauſa irritum judicari: 
feneſtella vero ſemel à 
perta, qualia arrepta 
erunt lumina a corpora 
tionibus tam ſpiritualib 
quam temporalibus, pe 


qui 
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qeſtiones & in | 

\tiones, ad annullanda 
u ipſorum dimiſſiones, 
meeſſiones, & inſtru- 
nenta in nocumenta 
bamplurium & rui⸗- 


mationis prætextu, mi- 
n eſt cogitare, immo 
omnes dolet me- 
orari: Sed motos præ- 
t componere fluftus. 
im &, ut referatur hic 
us, in cauſa fuerunt 
& quies tam occu- 
um & aliorum qui 
corporationibus ali- 
ſidi vendicant, quam 
rum, de pactis ali- 
be rebus eis habitis ur 
nagis valeat quam 


ns 


nta u. Habes item caſum 
im- Osborn, ubi copioſe 


ntur. 
rears 
ſtro- 
initio 
> reg- 
k atio- 
con 
men 
male 
tionis 
icari: 
el 4 
a fu 
pora 
alib 


qus 


tur, quando ver- 
male & incongrue 
Ina, &c.deſtruunt, vi- 
© vel adnihilant bre- 
nſtrumenta, chartas, 
WM, vel recorda, & 
lo non. 

Caſus de Rear & 
Wn, agit de Sum- 


enies ubi mors par- 
paratæ deſtruet bre- 
Kubi non; & ubi 
quam mors unius 
tum, licet non 
r non deſtruet 
originale, &c. 


7 


Spiritual aud 


um multorum, malæ no- veyances, 


man's Caſe, 
one & Separatione, | 


Stu: 


- what” Light bath been 


taken by ara ons bot b 
Temporal, 
by Queſtions and Suits in 
Lau, to avoid their own, 
Leaſes, Grants, and C- 
to the Hin- 
drante of Multitudes, and 
Undoing of many, under 
Colour of miſnaming them- 
ſelves, it grieveth good Men 
to remember; ſed motos 
præſtat componere fluc- 
tus. And this Caſe is re- 
ported for the Surety. and 
Quiet as well of their Fer- 
mors and others claiming 


from them, as of tbem- 


ſelves, for E fates, Cove- 
nants and other Things 
made unto them,, ut res 


magis valeat . quam * 
_ 


. Then have yon Os- 0 Ochorw's' Caſe. 


born” s Caſe, wherein is 
at large reſolved where 


falſe or incougrudus Latin, 


&c. ſhall abate, vitiate or 
make void Writs, Special- 
ties, Charters, Deeds, or 
Records, and where not. 


22. Read and Red- Read v. Red. 
Concerning au 


Summons and Severance, 


" wherein you ſhall find, 


when the Death of - the 
Party ſevered ſhall abate 
the Writ, and when not, 


and in ſome Caſes where 
the Death of one of the 


Plaintiffs, Fg” he be 
not 


To the BEAVER 


all not 
bate he 2 Writ, 


R. 50 
_ Caſe, in what Caſe a 
re impedit lieih de ed; 
etate, &c. Eccleſiæ. 
Three Caſes on . 245 25, 26. Then ſpall 
& the Srat. of you read certain Reſoluti- 
Sewers. 
* ons 71 the Statutes 


Commiſſion o/ Sewers, 4 


fo be known, but more 
4 Nn N ure you) to 
e put in due Execution : 
Aud that by colour thereof 
a Private be not privily in- 
tended, when the Publick 

1 is openly pretended. And 
N | i thoſe Caſes is well diſ- 
= cuſſed what the Commiſſi- 
oners of Sewers may juſtly 


dn ſafely do by their Wiſ- 


and Diſcretions. 

Scroop's Caſe, 

Caſe, touching a Point of 

© Revocations, very neceſſa- 

to be known, for that 

 Rewocations are grown ſo 

"= frequent : 

tion f this one Point may 

prevent many Controver- 

fies that might have grown 

ont of them, and that moſt 

J commonly between Bre- 

* thren and others near 
Blood and Alliance. 

If any do marvel, that 

ſeeing the Matter of every 

particular Caſe ' doth reſt 

it a narrow Room, and 


23. Richard Smith's 


and 1 5 ftatura & commiſkong 
| neceſſary Lind of Learn- 


* 27. And laſtly, Scroop's 


and the Re ſolu- ſu 
jus ſolius articuli de 


of obvium eat. 


that viy Manner of report 


23. Richard? Smith ca 
Gus eſt d. or. impedi 
1 medietare, 6. Eccleſa 


245 25, 26. Evolye 
deinde q 5 Judici 


de Seweris, genus Do 
trina notu perutile, exc 
cutioni vero debitæ 
demandaretur multo n 
gis neceſſe, nec pretext 
inde privatum fit occul 
deſignatum, dum pub 
cum aperte prætendi 
Hiis 5 caſibus de 
difſeritur, quid commil 
onarii de Seweris fide 
indemniter ex eorum; . 
dentia & arbitrio agan 
lar 

pone 
lite 
hin 
A m 


2 


27, Caſus denique 
Scrogp. articulum de 
vocationibus tractat, 
magis notu dignum q 
revocationes adeo 1 
unt frequentes: Et 


multis litibus abinde 
turis, plerumque 
fratres & alios ſang 
& affinitate prox 


Si mirum cuipial 
deatur (cum caſus 
juſque. particularis | 
riam anguſtæ circul 
bant metæ, & R 


1 the R 


mea pro what adev com- 
CR ft, ſummam 

referens * 8 5 
una 0 Cc 
pine altera, initi- 
um ſemper funiens ab 
objeHionibus, & in Ju- 
300 & ſententia Curie 
idem faciens (qa * mihi 
jidetur optima angus 
methodnsY qua de cauſa 
eum modo editorum 
jornuſli ira profuſe ſe 
extendimt; in_prompru 
cauſa eſt ( me tamen 
100 approbita) nimirum, 
jroprerea quod Queſti- | 
ones vel Objectiones pro 
ribunali — 5 pariter ac 
irgumients E codicibus 
umpra,  atizque in lege 
juthoritates abundant. 
ft, vero verius dicam, 
res jones ex rei 
pondere quam e difficul- 
ate cafus enaſcuntur ; 


l momenti caſum pace 
&, plurimis non adhibi- 
ti exceptionibus in re- 
kirdationem Judicii. An- 
uus ille argumentandi 
Ws ad ſeptum Curiæ 
7 Servientes ad legem 
ufa quos 
Pprenticios vocamus 
Frorſus immutatur : 1. 
LU vix unquam librum 
| authoritatem nomi- 
Sh produxerunt, ut 
lere eſt in*40 E. 3. &c. 
. tenus, &c. vel 


f 


BADER. | 

ny is ſumma relating 
25 EHfect of a all that was 
ſai of the one Side by it 
fe fs and ſo, likewiſe of 


the other, beginning ever. 


with the O 77 and 
concluding with the Reſo- 


5 Ie. udement of be 


(which I bold to be 


the the 500 Order of Relati- 


on). el a divers, of 
theſe Reports are draw! 
into ſo great a Length ; 

the Cauſe is apparent, 
thuugh J allow. not of it, 
_ that the Queſtions or Ob- 
jections moved at the Bar, 
and the Arguments, drawn. 


from Bogks, Caſes, and 


2 Authorities Po 8 
be fo: many, and to ſay 
the Fruth, many Queſtions 
are raiſed rather out of the 
Height of the Matter than 
the Difficulty of the 5 
For I never ſaw any Ca 


mnquam enim novi mag- of great Value — 2 


quietly without many Ex- 
ceptions in Arreſt of Fudg- 
ment. The ancient Order 
of Arguments, þy our Ser- 


jeants and Apprencices of 


Law at the Bar is altoge- 
ther altered. 1. They ne- 
ver cited any "Book Caſe 


or Authority in particular, 


as is holden in 40 F. 3. 
&c. but eſt tenus ou agree 
in nr'e liures, ou eſt tenus 
adjudge in termes, or 
ſuch like, which Order yet 
remains in Moots at the 


a 4 Ba 


Bar in the Inner Temple 

this Day. 2. Then was 
the Citing general, but 

always true in the particu- 
lar; and now the Citing 
is particular, and the Mat- 
ter many Times miſtaken 
in general. 3, In thoſe 
Days ſew. Caſes in Law 
were cited, but very pithy 
and pertinent to the Pur- 
poſe, and thoſe ever 


pinch moſt, and now in 


fo long Arguments with 
fuch a farrago of Autho- 
rities, it cannot be but 
there: is much Refuſe, 
which ever doth weaken 
or leſſen the Weight of the 
Argument. This were ea- 
fly bolpen, if the Matter 
(which ever lieth in a nar- 


row Room) were firſt diſ- 


-- cerned, and then that every 


one that argueth at the 


Bar would either ſpeak to 
the Purpoſe or elſe be ſhort. 


But ſeeing my Deſire 
is and ever bath been 
that the Counſel Learned 
and conſequently the Par- 
ties might receive Satis- 
faction, for which Cauſe 
all the Counſel that have 


argued in the Caſe to be 


adjudged, onght to give di- 
ligent Attendance and At- 
tentiou on thoſe Days when 
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ö 


ſimile, qui modus in quæ- 
ſtionibus arguendis (quas 
vocamus Moots Ie barre) 
in interiori Templo huc- 
uſque retinetur. 2. Eo 
temporis - annotatio fuit 
ence vera autem 
emper in particulari; 
hodie, econtra, annota- 
tio eſt particularis, mul. 
tocies vero, abs re in ge- 
nerali. 3. Tunc rariſſi- 
me prolati fuerunt caſus 
ſi non apte & ad rem, 
(& hĩi in arcem quæſtionis 
invadunt) nunc vero in 
prolixis admodum argu- 
mentis de farragine au- 
thoritatum compoſitis, 
multa male oppoſita ne- 
ceſſe eſt, quæ ſemper ar- 


r 4£doe=ms.;.. .. 


ra 3 


— + 
= "= « 


gumentationem vel infir- Win ; 
mant vel inficiunt. Huic nin 
facillime remedium ap- Want 
poneretur, fi res (qua iti 


agrum minus latum 0c- gu 
cupat) prius nota fuerat, 


& deinde unuſquiſque A pr 
cauſam pro Tribunal nel 
tractaturus, vel congru i de 
vel ſuccincta eloqueretutr uten 

Quoniam vero, mihi ban 


in votis eſt ſemperque 
fuit, tum Juriſconſulti 
tum partibus ſatisfacere 
(quamobrem juriſconſul 
tos ſingulos, qui cauſan 
diſcutiendam diſputave 
runt, ſedulo attendere 
intereſſe oportet, diebu 
Argumentationum Judi 
cum, diu ante public 

ſtatutl 


«ks er N n Fo" 4 q ——_— 
1 4 Mis. a hs 
= s 
al Ll 


_ : 
a 


datutis &:przfixis). Hac 
de cauſa (cum mei ipſius 


fructu ſuo) caſus majo- 
ris nomenti fuſius retuli, 
ſummam totius vel ob- 
jecti vel diſcuſſi com- 


men haud dubio exper- 
tus eſſe poteſt, qui venas 
fecundiores invenit & 
ſectatur, quanquam mi- 
nores & infcecundiores 
jonorat, circa has enim 
Prraſſe materiam ſupera- 
bit opus. Hoc tantum a 
Juriſperitis univerſis ca- 
rendum adjiciam (cum, 
ut. germanus Legis ſenſus 
apprehendatur, diſcepta- 
tones ſue eniterentur, 
in meliorem Juſtitie ad- 
niniſtrationem) ne faci- 
ant quod fit plane inju- 
ſtitia: Illum enim ſentio, 
gu textum, codicem, 
eu in Lege authoritatem 
{proprio ſuo ac genuino 
ntellectu five torquet 
Ive invertit, vel ad veri- 
atem aliquam confir- 
dandam, peccare in Ju- 
litiam diſtributivam, cu- 
Jus eſt ſuum cuique tri- 
were. Hii denique (qui 
pla argumenta viva voce 
mul ac vultu geſtuque 
Worum, in Juſtitiæ ſede 
palamque in foro, pro- 
lunciata audiverunt) ne- 
icquam credant, illo 
W 1poliari decore, cum, 


fit labor & res non fine. 


pletens: Metallicus ta- 


- Boo 
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the F udges do argue, which 
are ever publickly long bo- 


fore appointed, and pre- 


fixed on certain Days. I 
have for that Purpoſe (the 
Pains being my own, and 
the Matter not without 
ſome Fruit) in the Caſes of 
greateſt Conſequence made 
the larger Report, compre- 
bending the Effect of all 
that was objected and re- 
ſolved ; and yet he may be 
a good Miner that findeth 
and followeth the main 
Veins, though be diſcover- 
eth not the {mall and un- 
valuable Fillets, for there 
peradventure materiam ſu- 
perabit opus. This only - 
JI will add as a Caveat to 
all the Profeſſors of Law, 
that ſeeing their Argu- 
ments ſhould tend for the 
Finding out of the true 
2 of Law, for the 
etter Execution of Fu- 
ſtice, that therein they 
commit not manifeſt . Inju= 
ſtice; for I am of Opinion 
that he that wrefteth or 
1 any Text, 
„ or Authority f the 
Law againſt his proper and 
genuine. Senſe, yea though 
it be to confirm a Truth, 
doth again} diſtributive 
Juſtice, which is to give 
to every one his own. And 
let not thoſe that heard the 
Arguments themſelves nut- 
tered viva voce, with the 
Cnute- 
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5 dead 
E 
Letter, it will want much 
_ of the former Grace: For 
| wo I confeſs ibu habet 
energiam 
m-= OY yet when they 
Bal read the Effet? of all 
bat was ſpoken at lame 
at ſeubral Times by ſeve- 
nal Per ons, at the Beurb, 
ane at the Bar by eithey 
Part, of many and divers 
Matters cullected and uni- 
ten together, and reduced 


 ariicular Point, it will 
_ , caſe them of much Labour; 
and conduce much to the 
fetling of their Judgment, 
and that, if I be not de- 
erived, no without a Stu- 
dn g Delight. 
Aud for that I am in- 
_ proated to ſbew as well 
the Times when the 1 
nz 


 _ er, the Mirror of 


ſtices, Glanvill, Brit 
Fleta, the Tales or Nove 
narrationes, Old Natura 


other Books of the” Laws 
wow extant were publiſhed, 


themſelves appear not in 


#boſe Books, who were the 


Aut bor's of the ſame,” as 
alfo the Antiquity of Ser- 
jeants at Law: for Deir 


| eel + vi va vor, 


de articulo q 


ad idem, concerning every 


brevium, Littleton, and 


and where the Authors 


. 
mam tamen omnium, u- 
trinque a viris diverſis 
variiſque vicibus de tri- 
bunal & pro tribunal 
fuſius dictorum, cum per- 
legerint, ſommam dico 
rerum multarum, immo 
inter ſe diſparium, re- 
eollectarum, | Unitarurn; 
& an idem redu 

olibet par- 
ticulari, faciles procuſdu- 
bis fibi ſui erint fudores 
ng e mapis firms; 
& in hiis (niſi fallor) 
Bockeberuß Erit delecta- 
tio non modica. 


aum me velle 
narrare, tam rempora e- 
ditionum Regiftr:, Spect- 
* Tufticiariorum , Clan- 
ville, Fleta, Novarum 
Narrationum”, Littleton, 
alio de Lege li- 
brorum modo extantium, 


ipſis non extant, quam 
antiquitatem Servientium 
ad Legem, nonnulli ro- 
gitaverunt : Ut habeant 
quo quieſcant, Sciant 


imprimis Regiſtrom re. 
ſcripta 


* 
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Cuncellaria . 
Weſt, 2, cap. 24. quia 
. Cancellaria eſt rangua 


 officing- 


N 
„ 
2 
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Sati faction they ſhall un-. 
Herſtand, that firſt the Ro- 
gail 


ſcripta live brevia origi» 


chendens, librum 


de Lege effe vetuſtiſſi- 


mum; caſus enim & co- 
dice & archivis de Anno 


20 Edw. tertii lib. Afi 


24. evincit manife 
ang originalia Aſſiſt 


ut & alia brevia origina- 


lia in uſu fuiſſe ultra 
omnem hominum memo- 


riam, (hoc eſt, quorum 
infiratio, vel 


vel recordati- 
one, vel lectione, vel ex 
ſcriniis oſtendi non po- 
teſt) multo ante devict- 
am hanc Regionem: 
Que quidem hig ſolum- 
modo percurro, eo quod 
eadem in procemio tertii 
mei Commentarii copio- 
ſe magis adnotavi, & 
quoad. poſſum iteratio- 
nem minus gratam evita- 
re conor. Quin & liber 
iſte nominatur Regiſtrum 
in ftatuto 


m 
Fuſtitiæ, unde 
brevia originalia univ 

emanant. Cujus de au- 
thore, vel potius de au- 
thoritate, audi Bracto- 


um lib. 5. tract de e- 


. Ceptionibus cap. 17. fol. 413. 
_ Breve 
matum ad ſimilitudinem 


quidem, cum ſit for- 


regile, Furis, quia brevi- 


ter & pancis verbis inten- 
nem proferentis exponit 


furis municipalis 


„Mrits bad heen Time out 


cannot be knows etther by 


* K * — 


TY 


which containeth 
the original Writs of the 
Common Law, is the an. 
for the Book-ca/e and Re. 
card of 36 E. 3. lib. Aſſ. 
pl. 24. proveth directiy 
that original Writs of A. 
fiſe and other original 


of Mind of Max (that is, 
the Beginning whereof 


Remembrance, Reading, 
or Record) long before the 
nqueſt, whereof I give 
Bere but à light 3 Y 
that I have cited the ſame 
more at large in tbe Pre- 
face to the 3 Part of my 
Commentafies, and I a. 
void as much as I can un- 
pleafmg Iterations > And 
this Book is called Regi- 
ſtrum Cancellarie, in be 
Statute of W. 2. cap. 24 
becauſe that the Chancery 
is tanquam officina: Juſti- 
ciæ, all original Writs iſ 
ſuing out of that Court ; 
Now for the Autharity 
thereof, Bracton lib. 5. 
tra? de, Exceptionibus 


cap. 17. fol. 413. ſaith 


thus, Breve quidem eum 
ſir formatum ad ſimilitu- 
dinem regulæ juris, quia 
breviter & paucis verbis 
intentionem proferentis 
exponit & explanat, ſi- 

Cur. 


3 
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cut regula juris, rem que 
eſt breviter enarrat, &c. 


Sunt quædam formata 


ſub certis caſibus de cur- 
ſu & de communi con- 
cilio totius regni conceſ- 
ſa & approbata, quæ 


quidem nullatenus muta- 


ri poterint abſque conſen- 
ſu & voluntate eorum. 
Nom joining 
Autborities © together, a 
. Man may ſafely conclude, 
that this Book is moſt an- 
crent and of greateſt Au- 
bority. - I confeſs that, by 
Force of Afts 15 Parlia- 
ment in ſucceeding Apes, 
divers other Writs origi- 
nal in Cafes newly hap- 
pening are (as appeareth 


both . thoſe. 


& 'explanat, fient regula 
Juris rem que eſt breviter 


enarrat, Sc. Sunt quedam + 
formata ſub certis cafibus 


de curſn & de communi 
concilio totins regni con- 
ceſſa & approbata, que 
quidem nullatenus mutari 
poterint abſque conſenſu & 
voluntate eorum. ©  Binis 
igitur hiis authoritatibus 
*connexis, concludere li- 
cet hunc eſſe librum tum 
antiquitatis tum authori- 
tatis maximæ: Virtute 
autem actorum comitia- 


lium, ſeculis ſubſequenti- 


bus, varia alia brevia ori- 
ginalia in caſibus recen- 
tioribus emergentia (ut 


in eo liquet) annecti fate- 


JD 00 wo we 


it 


in the ſame) added there- or. Et de hiis antiquis 
ut. And ef theſe anci- Brevibus dicam (quod 
1 em Writs, I will ſay (as dixit Thomas Smith eques 
F Sir Thomas Smith 4 Se- auratus dive quinetiam 
cretary of State ſaid) that Elizabethæ nuper Regi- 
all the Secretaries in Chri- n# ab Epiſtolis) Secreta- 
ftendom may learn of them rios Chriſtiani orbis uni- 
to expreſs much Matter in verſos, rerum congeriem 
few and ſignificant Words. paucis & ſignificativis 
8 verbis exprimere, ex illis 
I poſſe diſcere. 
For the Mirror of Ju- Speculum Fuſticiariorum 
ſtices, ſpeculum Juſticiar*, quod attinet, maxima ex 
the moſt of it was written parte literis conſignatum 
long before the Conqueſt, as fait, gente hac nondum 
by the ſame appeareth, aud ſubacta, ut ex illo per- 
yet many Things were ad- ſpicuum eſt: Cæterum 
ded tbereunto by Horne a (ut ferunt) multa adjecta 
Tearned and diſcreet Man, fuerunt per Horne virum 
(as it is ſuppoſed) in the eruditum ſatis & pruden- 
Reign of E. 1: tem ſub regno Edw. 1. 
| Glanvilla 


Glanvilla ſeripſit reg- 
nante Hen, 2. ut in libro 
ſuo conſtat: Qualem ſe 
geſfit, præfatio in octa- 
vum meum librum (Hi- 
ſtoriam continens mea 
ſententia Lectu dignam) 
plane edocet. Et circa id 


bus Tenuris editus fuit. 


8 (ut alibi no- 
tavi) circa Hen. 3. regni 
nem commentatus eſt. 


Britonus opus eruditum 
compoſuit, idemque anno 
5 Edw. 1. promulgavit, 

mandatum Regis 
Edward. 1. (Juſtiniani 
noſtri) prout in 35 Hen. 
6, apparet ; Cujus tenor 
e habet ſub nomine Re- 
vis, tanquam ab illo con- 
ktus, pro more Fuſtini- 
4 Inſtitutionum, quas 
bi arrogat Juſtinianus, 
a aliis — Krücke fue- 
nt. Iſte Joban. Britonus 
ut Epiſcopus Herefor- 
lenſis, ſumma & recon- 
ita in Lege communi 
wentia, ornamento pro- 
oni ſue ſingulari, & 
i ſecuritate, & ſolatio 
ptimo, Vide Hamdford 
Perogativa Regis 6 21. 
eta, opus per eruditum 
quem Juriſconſultum 
am optime compoſi- 
WM, cui in carcerem, 


Tempus Codicillus de Ve- ( 
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Concerning Glanvil, be 
wrote in the Reign of H. 2. 
as appeareth by this Book 
and what be was it ap- 
peareth in my Preface to 
my eighth Book, a Hiſtory 
in my Opinion worthy the 
2 And about the 

ame, was the Treas 


4 tile, calledthe old 'Tenures, 


made. 

Bracton, as elſewhere 
I have noted, wrote about 
H. End of the * of 

3. 

Britton compoſed 22 
learned Work, and pub- 
liſhed the ſame in 5 Es t. 
as appeareth in 35 H. 6. 
25 the Commandment of E. 

(our Juſtinian) be 


| os whereof runneth in 


the King's Name, as if it 
had been written by bim, 
anſwerable to Juſtinian's 
Inſtitutes, . which Juſtini- 
an aſſumeth to himſelf, 
altho* it were compoſed by 
others. This J. Britton was 
Biſhop. of Hereford, and. 
of great and profound Fudg- 
ment in the Common Laws, 
an excellent Ornament to 
his Profeſſion, and a Safe- 
ty and a Solace to himſelſ, 
vide Stamford, Pr. R. 6 | 


. 


Fleta is a Work well | 
written by ſome learn- 
ed Lawyer, who being 
committed to the Pri ſon 

Ie 


| Io the READER: 


ter mand) there is ſome 
ion made: But in 

Hin aſter this, In that 
this: Book took. the Name of 
the Pri ſonof 
be Fleet took the Name of 
be River rimming by. it 
ther Fleet. 

be Brot entitled Nove 
narrationes, vouched and 
albwed in 39 Hen. 6. 30. 
by: Karned Priſot and his 
Companrions- Fuſtices of. the 
. by tbe Name of the Tales, 


Reign. of King. Edw. 3. 
nd Old Natura Brevi- 
um N. rag in the 
Rei 2 O the ſame King, 

er fol. 100. b. the Stat. 
＋ 5 B. 3: c. 12. ig ca- 
ted le novel Statut: But 


Fleet, and that 


was - prbliſbed about the jux 


cap. 12. novum ſtatutul 


qui Fleet dicitur, able. 
Log ſcribendi otium 


incognitus eſt; Wy 
quem tamen ſub Edw. 2, Wy 

& Edw. 3. viguiſſe liber 
955 dilucide oſtendit; Wa 
ide E9. 1. Cap; 20. Selb Ri 
Qui ceperunt, Lib. 2. cap, 
n G66; Sock. em quod null. n 
De tempdre autem in Nie 
primum editum fuit Wir 


Guan nonnulla poſtea ac- 
ceſſerunt) dubitatur ; Cz 
terum, in hoe perſcru- 
tando, Librum iſtym a 
carcere Flein, Fletam ve. 
ro ab amniculo præter- 
labente ſic appellato, 
nomen ſortitum fulſſe 
reperio. 

Codex qui infſcridi 
Novæ narrationès, in 3 
H. 6. 30. per doctun 
Priſot & ſocios ſuos dt 
Banco Juſticiarios, ful 
nomine Narrationum, Me 
moratus &, approbatu 
uxta initium regni Re 
gis Bdw. 3. in luceil 


prodiit: Tum & naß 
multo poſt, Vetus Namen m. 
Brevium, Rege coded 


E ; nam f. 100 
ſtatutum de 5 Ed. 


nunc 


nuncupatur; exinde ta- 
multa illi annexa 


thonius Fit herbert eques, 
in proœmio ad tractatum 
ſuum de Natura Brevium, 
dicit, Et auxy pur cel 
tent & purpoſe, fuit 
unpoſe, per un ſage & 
diſcreet home, un liuer 
bell Natura Brevium. 


Liber Forte ſcue de 2 
ty dns Legur Anglie, tub 
; Ree. Hen, 6. confectus 
„multa lectu impri- 


mis digna in ſe habens: 
em etiam pro titulo & 


uit re Regis Hen. 6. ſu- 
ICs * ſui domini ad ſcep- 
Anglia tenenda li- 


um conſcripſit, quem 


1 ttea ex veritatis con- 
ve·eetia retractavit; quo- 
ter · ¶ m uterque apud me 
ata nt: Et in hoc laudem 


gularem meruiſſe vide- 
I, quod illorum pars 


Il fuit qui ſnos amaſ- 
n 39 errores, ſed inventa 


nel veritate, facile ſuc- 
uit. Iſte Fohannes 
Ieſcue fuit eques, & 
incipalis Angliæ Juſti- 
us & poſtmodum 
minus Cancellarius 
pliz conſtitutus fuit; 
in hodiernum uſque 
u magni eſt ejus po- 
3 


fant: De libro boc An- 
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fince, Additions. have leen 
made thereunto. Of thts 
Bok Sir Anthony Fitz- 


herbert in bis Proem to 


bis Natura Brevium ſai#b 
as followeth, Et 
pur cel intent & 
fuir compoſe per un ſage 
& diſcreet home un liure 
appel Natura Brevium. 


Forteſcue de laudibus 
gum Angliz; bis Book 


le 


was written in the Reign 


of King H. 6. ia Com 
mendation of the Laws of 
England, containing with- 
al much, excellent © Matter 


worthy the Reading: He 


wrote alſo a Book in De- 
fence. of the Title of- King 
H. 6. hig ſovereign Lord 


and Maſter, to the Oroum 


England; but after out 
of - Truth and. Conſcience 
retracted the. ſame, both 
which 1 have: Whevein be 
deſerved ſingular Commens= 
dation, in that he was not 
amongſt the Numben of 
thoſe qui ſuos amaſſent 
Errores, but yielded to 
Truth - when, be found it. 
This Sir John Forteſcue 
was Lord. Chief Fuſtice 
of England, and aſter- 
wards Lord Chancellor of 
England, and, his Poſte- 
rity remain in great. and 
good Account to tbis 
Day. 


Stathom's 


8 
% 
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Io the READER. | 
Stathom's Abridgment, \ - Stathomi Compendium, 


firſt publiſhed in the Reign 
of King H. 6. by Sta- 
thom à learned Lawyer of 
that Time: And the A- 
bridg. of the Book of 
the Aſſiſes, publiſhed alſo 
about the ſame Time, but 
the Author thereof is un- 
know. 
Littleton's Tenures, 4 


Book of ſound and exgqui- 


ite Learning, comprehend= 
ing much of the Marrow of 
- the Common Lau, written 
and publiſhed by Thomas 
Littleton a grave and 
learned Fudge of the Court 
of the Common Pleas, 
ſometime of the Inner 
Temple, wherein be bad 
great Furtherance by Sir 

ohn Priſot Lord Chief 

uſtice of the Court of 
Common Pleas, a famous 
and expert Lawyer, and 
other the Sages of the Law 
who flouriſhed in thoſe 
Days. Of this Book 
Hotoman @ Civilian and 
 Canonifs in bis Commen- 

tary de verbis feudali- 
bus, verbo feudum, gi- 
veth his Cenſure , with 
what Charity or Diſcre- 
tion judge, learned Rea- 


der: Stephanus Paſa- 
verinus excellenti vir 
ingenio, &c. libel- 


lum mihi Anglicanum, 


Libr: Aſſiſarum epitome 


ao 
lr 


a Sathomo Juriſconſultic. 
ſimo, regnante Hen. 6. 
primo editum fuit: Et 


* 


Jets id temporis etiam 
lucem prodiit, Author 
vero ejuſdem ignotus e, 


—— 


Littleton} Tenure, (re- 
conditæ quidem & exquis 
ſite literature Liber, L 
gis communis quaſi me- 
dullas ipſas complecten) 
a Thoma Littletono, viro 

graviſſimo pariter ac in 
ege peritiſſimo, Judice 
Placitorum communium 
(quondam e ſocietate it 
terioris Templi) compe 
ſite fuerunt & promul 
gatæ; cui adjumento no 
parum fuit Dominus 7 
hannes Priſot Curie eſuſ 
dem Juſticiarius principa 
lis, vir Juriſconſultiſh 
mus, aliique Legis Saga 
ciſſimi ea tempeſtate-fic 
rentes. De hoc libro H 
tomanus, Juris civilis 0 
canonici peritus, coll 
mentario ſuo de verb 
feudalibus, verbo feudun 
cenſuram facit, ſed qu 
charitate vel prudent 
eruditus Lector fit Jude) 
Stephanus Paſaverinus: 
cellenti vir ingenio, © 
libellum mihi Anglican 
- Littictol 


7 "IS 
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Linletomum d edit, . quo 
ſeudbrum Anglicanorum Fu- 


fet verum eſſe quod 
ie Virg 8 
Hora ſeribit, Stulti- 
am in co libro cum muli- 
tia £& calumni andi ſtudio 
wrtare, De Hotomano & 
thore ſuo merito di- 
tm hoc & non ampli 
am, Volentes eſſe legis 
Moret, non intelligentes 
ie gue loguumur, negue 
. affirmant : Mit 
n 


dmerum illorum q vi⸗ 
ut que * ignorant. 


manifeſtum eſt, 
Juris civilis peritos vel 
Eanoniſtas (ſatis notum 
bquor & juſtis de cauſis) 
we” de jure municipali 
Meliz, quod non profi- 
tur, {criptitare, aut 
Wimotos dicere calum- 
fo en.  Certo certius ri- 
H um, & audax nimis 
is ore foret, ſi (quoniam 
commgirtem ego parvulam 
verb 
dun 
| qu 
dent 


IDO 


aul 
no 
be 
apa 
tiff 
aga 


io nonnullo perutili 
aujumento adhibito, 
lei) de illis vel in illa 
ude em ſcribere aggrede- 
1 lllorum autem pa- 
„ad e omanifeſtis re- 
ane funt erroribus, ut 
tou dorum iſtorum — 


* 


m ex pom u ita incon- 

lite, abſurde & inconcinne 

ſcriptum, ut” Jagile appa- 
Pol 


ug in Anglica- 


igitur faciamus in 


Des fiquidem & peri- 


Ins Civilis & Canonici, fe 
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dun dedit; quo 
eudorum _- Anglicanorum 
Jura.exponuntur, ita in- 
condite, . abſurde & in- 
concinne ſcriptum, ut 
facile apparet verum eſſe 
quod Paliaorus V:rgilins 
in Anglicana hiſtoria ſcri- 
bit, Stultitiam in eo libro 
cum mantia & calumni- 
andi ſtudio certare. Of 
Hotoman and bis. Author 
I may juſtly ſay, and will 
ſay no more, Bran eſſe 
legis doctores, non intel- 
lgentes neque quæ lo- 
quuntur neque de quibus 
affirmant, and therefore 
let us leave them among 
the Number of thoſe qui 
vituperant quæ ignorant. 
It is a deſperate and dan- 
gerous Matter for Civilians 
and Canonifts ( ſpeak 
what I know and not with 
out juſt Cauſe) to write 
either of the Common Laws 
of England which they 
profeſs not, or againſt them 
which they Know not. Sure 
Jam, it were à ridiculous 
Attempt and Enterprize 
in me (that becauſe I con- 
eſs I bave read ſome lit- 


9 


tle Part of the Civil and 
Canon Laws, and that 
with ſome good Aſſiſtance 
and Help) by and by to 
write either of. them, or 
againſt them. But their 
Pages are ſo full of palpa- 
ble Errors and groſs Mi- 

ftakings, 


fakings, as theſe new Au- 


thors are out of Charity 
pitied, and their Books out 
of our Fudgment caft away 
anan{/wered. Alas, our 
Books of Law ſeem to them 
to be dark and obſcure; 
but no wiſe Man wilt im- 
pate it to the Laws, but 
to their Jenorance, who by 
their ſole and ſuperficial 
Reading of. them tannot 
underſtand the Depth © of 
them. I will not ſharpen 
the. Nib of my Pen agar 


| them, for that ] pity the 


Cambden 554. 


Perſons, and wiſh they 


had more Diſcretion for 
that I bonour 1 _ 
feſfion. And for Little- 
Toe Tenures, I affirm 
and will 3 10 2 
ainſt all Oppeſites what ſo- 
2 that 1 is a Work of 
as abſolute Perfection in 
its Kind, and as free 
from Error, as any 
that I have known to be 
written any buman 
Learning. And the Po- 
fterity of this Sage of the 
Law (unto whom be 15 a 
great Ornament) doth Ro- 
riſh unto this Day: Of 
whom a Man of great 
Excellency in his Profeſ- 
fron bath juſtly ſaid, that 
be was a famous Lawyer, 
&c. to whoſe Treaty of 
Tenures ſaith be, the 
Students of the Common 
Laws are no leſs behold» 
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illorum in honore habe 


r ex charitate mi. 
eamur, & illorum li. 
bellos (dato reſponſo) 
conſulto rejiciamus: At 
ſi libri noftri de Lege 
goa enigmatici & oh. 

uri illis videantur ; fa; 
pientes illud Legibus no- 
ſtris haud vitio vertent, 
quin immo inſcitiæ ſcio- 
lorum iſtorum qui ſuper. 
ficiem ſolam Legum vn 
dum itrarunt, idev- 
que ſenſum earum re- 
conditum intelligere ne. 
ſciunt. Sed in illos cala. 
mum non acuam; miſe 
ret me hominum, & 
diſcretiores eſſe velint op- 
to, profeſſionem enim 


Littktoni Tenuras quod 
attiner, hoc affirmo 4 
contra refragantes quoſ 
cunque ratum faciani 
opus eſſe ſuo genere ade 
abſolute perfectionis, « 
deoque de erroribus 
berum , - atque 
aliud mihi notum humi 
nam tractans eruditic 
nem. Et hujuſce viri 
Legis pevitiſimi, poſts 
ritas (euĩ magno fuit il 
ornamento) ad hune u 
que diem vigeſcit: Quel 
vir, profeſhone ſua mas 
ime egregius, non imme 
rito appellavit Furi/per 
tiſſimum, Sc. ad c 
tractatum de Tenuris ( 


uit m communi 
quit) Leg fudi 


Guo 


bant. 


Theol. 
| Pls 
þ IÞt 


ur . 
. 


ie, - band aliter quam 
125 civilis ſtudioſi ad 
Juſt 


W. 8 
Fitzherberti Compendi- 
vm elaborate collectum 
ſuit & in Anno 11 Hen. 
8 a Fitherberto tunc Ser- 
nente ad Legem editum: 
dem aliud etiam compo- 
ſuit opus, cui nomen eſt 
Natura brevium, exquiſi- 


I» 0 = £2, © ad catng 


n 

„um ſane & accura- 
e ſtructum & anno 26 
ne · Hen. 8. divulgatum ab 
12. eadem. tunc Domino An- 
{e. WY Fitzberberto equite, 


dice Curie placitorum 
communium. Idem non 
multo poſt, tractatum 
bum de Eirenarcbha con- 
it: Cui Judices (ut 
reſcriptis hauſt) vitio 
federunt, quod eo aſſe- 
quit Eirenarchas ex Com- 
niſione. ſua. ad audien- 
um & terminandum fe- 
bias, &c. poteſtatem 
Abuiſſe, homicidium ta- 
den ex malitia prepenſa 
dire & determinare 
bon potuiſſe, quod (inter 
la) Eirenarchas per le- 

ſſe facile affirma- 


. 


inter. ſacræ 
eeologiæ Doctorem & 
legis communis Studio- 
, anno 23 H. 8. con- 
ptus fuit ab authore 
pellato S. Cermin, viro 
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iniani iuſtitutiones con- 


ing than the Civilians to 
J uſtinian's Iuſtitutes. 


PFitzherbert's Abridg - 
ment was painfully and 
elaborately collected and 
publiſhed in the eleventh 
Tear of King H. 8. by 
Firzherbert then Serjeart 
at Law: And he wrote 
alſo another Book called 
his Natura brevium, ax 
exatt Work exquiſitely 
penned, and publiſhed in 
the fix and twentieth Tear 
of Hen. 8. when he was 
Sir 2 Fitzherbert 
Knight, one of the Judges 
of the Curt of 4x 
Pleas: Alout the ſame 
Time he wrote bis Treatiſe 
of Fuſtices of the Peace; 
wherewith the Fudges (as 
4 have ſeen it reported) 
found Fault, for that be 
therein affirmed that Fu- 
ftices of Peace having by 
their Commiſſion Authority 
to hear and determine Fe- 
lonies, &c. could not hear 
and determine Murder, 
which (among ſt others ) 
they clearly over-ruled that 
Fuſtices of Peace lawfully 
might do. es 

Doctor and Sudent, 4 
Book written iu 23 H. 8. 
Dialogue-wiſe between a 
Doctor of Divinity and a 


Student of the Common 
Law, the Author's Name 
2 was 
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fine dubio prudente & 


was St. Germin, @' diſ- 
creet Man and well read, I 
aſſure jou, both in the 
Common Law, and in the 


Civil and Cation Laws 
Bu. MR Se 
A Book intitled a 


Treatiſe made by Divines 
and others learned in the 
Laws of this Realm, 
concerning the Power of 
the Clergy, and the 
Laws of the Realm, 
publiſhed in the Time of 
King Henry 8. and after 
the fix and twentieth Tear 
of his Reign ; for therein 
the Af of Parliament 
made in that Tear is men- 
tioned, which Book I have. 
The ſmall Treatiſes 
concerning the Manner of 
keeping Court Baron and 
Leet, Sc. Modus tenen- 
di hnndredum, &c. Re- 
turna brevium, Charta 
feodi, &c. and Ordinan- 
ces for Fees in the Ex- 
chequer, were all publiſhed 
in the End of the Reign of 
King H. 8. | 


The Baol called the Di- 


verſity of Courts, was 
compiled aft 
F H. 8. for the Statute of 
21. H. 8. for Reſtitution of 
Goods upon Indictmeut, &c. 
is xecited, fol. 117. 4. 


Stamford, This Book 
contazmeth two Parts, one 
of the Pleas of the Grown ; 


ter the 21 Tear 


reſtitutione bonorum, ſu 


juris tum Municipalis tum 
Cwilis & Canonici ſatis 
perito. 


. 


AH” 1... 
Liber, qui inſcribitue I 
Tractatus a Theologis G 

aulit Furis patrii penis . 
Legibus bujus regni, emiſ. Y 
ſus fuit ſub H. 8. poſt 

annum viceſimum ſextum M7 
ſuſcepti fegiminis, nam 
in eodem, actum Parlia- 
mentarium ejuſdem anni 


memoratur: Qui liber 
penes me eſt. = 
** 55 
Minores illæ Commen- Jur 


tationes de Modo tencndi 
Curiam dominicalem & ui. 
ſum Franciplegii, Ec. Me 
dus tenendi Hundredum, 
Sc. Returna breviun, 
Charta feodi, Sc. & Or- 
dinationes pro feodis itt 
Scaccario, in exitu regni 
Hen. 8. compoſitæ fue- 
rug. 

Liber inſcriptus Curt 
arum .diftinttio, ab anno 
viceſimo primo Regis H 
8. collectus fuit: Statu 
tum enim de 21 H. 8. de 


per indictamento, & 
fol. 117. 4. recitatur. 

Stamfordi liber eſt b 
membris, unus de caul 


coronam atrin gl 
_ 
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mer, non ita grandis, de 
| Wl PrerogativisRegiis : Cæ- 

terum poſterior prius vul- of 
Was firſt publiſhed by Sir. 


gatus fuit per Willelmum 
Famford” equitem & Ju- 
ſiciarium Curie placito- 
mm communiùm, quon- 
dam e ſocietate hoſpitii 
Cra, virum Legum mu- 
Aeipalium 


gent. 


Perkins, commentari- 


dum quoſdam legum 


ml patriarum titulos trac- 


det uns, cite» & | literate 
onfectum, regnante E. 
per Jobannem Perkins 
Juridicum, a nobis Urter- 
writer dictum, e ſocie- 
te Templi * 


u biſum fuit. 

Mo- Miſſa non faciam Sum- 
* rium illud ſtatutorum, & 
uſt 'y 


| magnum Fitxberberti 


Ore Wnpendium Indicem, nec 
rm nrationum, per- 
2 mode & laborate 


ledita ſub regina Maria, 
elertim duo priora, in 
ectationem & auxili- 
ll non mediocre Legis 
Woſorum, per J/ilel- 
N Raſtall graviſimum 


% & virum ſtrenuum 
ummopere induſtrium 
eſta, multa tamen 
nc & ſtatutorum Sum- 
& Jibro Intrationum 
ucrunt : Quem etiam 


r 
5 

Sy 

le 

1 conſultiſfi- 
ſt mum, cujus poſteri hodie 
m | 
m 

la- 


oc mihi credas) collecta 


communi banco Judi- 


the other,” of a leſſer 2 
lume, of | the Premgative 
tbe King; but the later 


William Stamford Knight, 


ſometime of Grays Inn, 


a Man excellently learned 


in the Common Laws; 


whoſe Poſterity proſper at 


this Day. 


Perkins, a little Tea- 
tiſe of certain Titles of tbe 
Common Laws, wittily and- 
learnedly compo ſed, and 
publiſhed in the Reign of 


King E. 6. by John Per- 


kins an Utter-barriſter f 


the Inner Temple. 


Icannot pretermit the . 
bridgment of the Statutes, 


and the Table to Fitzher- 


bert's great Abridgment, 
and the Book of Entries, 


profitably and painfully (I 


aſſure you) gathered and 
publiſhed in the Reign of 


the late Queen Mary, but 
ſpecially the firſt two, 


tending very much to the. 


Eaſe. and Furtherance of 
the Profeſſors of the Law, 
collected by William Ra- 
ſtall a reverend Fudge of 
the Court of Common Pleas, 
and of great Induſtry ; 
many Things being ſince 
added both to bis Abridg- 
ment of Statutes, and to: 


+ Tis the 


1 
1 
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the "Book of Entries, who 
originally was alſo the Au- 
thor of the Book called the 
Terms of the Law. _ 
. The Lord Brook's A- 
bridgment, frft publiſhed 
in anno 16 Reg. Eliz. 
This was gathered by Sir 
Robert Brook Knight , 
Chief Fuſtice of the Court of 
Common Pleas, for his pri- 
vate Uſe, and was publiſhed 
long after bis Deceaſe; a 
worthy and painful Mork, 
and an excellent Repertory 
or Table for the Tear Books 
of . the Law: Sed fatius 
eſt petere fontes quam 
ſectari rivulos. 


Plowden's Commenta- 
ries, conſiſting of two Parts, 
both of them learnedly and 
curiouſly polifhed, and pub- 
lifhed by. himſelf, the one 
in anno 13 reg. Eliz. and 
the other in the 21 Tear o 
the ſame. Green, Works 
(us tbey.. well _ deſerve) 


wich all the Profeſſors of 


the Law, of bigh Account. 
The Autbor was an ancient 
Apprentice of 


great Gravity, Knowledge, 
ang Integrity... ©—__ 

The Lord Dyer's Book, 
containing the fruitful and 


ſuminary Collettions of that 
reverend Father of the 


F 21. eſuſdem reginæ, ope 
apud legum profeſſore 
thorem, virum juriſper 


the. Law, of 
the Middle Temple, of 


habuit authorem liber. de 
expofitione vocabulorum Ju- 
ridicorum. 


Domini Brook Compen. 
dium editum fuit in anno 
16, Reginæ Eli. Con- 
ſtructum fuit a Roberto 
Brook equite, fori placi- 
torum  communium ju- 
ſticiario principali, uſui 
ſuo proprio, & in lucem 
prius non prodiit quam 
author ipſe obdormiverat; MF | 
præclara quidem lucu- WM ! 
bratio, & cqdicum legis j 
repertorium perquan Wh # 
utile; ſed ſatius eſt petere 
fontes quam ſectari rixu- 
hos. 


_. Commentariorum Plou. 
prima & item altera pars 
tam literate" quam limate 
polite, a ſeipſo emiſlz 
fuerunt, prima in ann 
13 reg. Bliz. ſecunda a 


ra (ut bene merentur 


ſingulos imprimis mag 
aſtimata. Habuerunt au 


tum quem Apprenticiul 
vocamus) multa Etat 
provectum, e. ſocietal 
medii Templi, exim 
gravitatis, {cientiz, 
integritatis. 

Domini Dyer liber, 
tiles ſimul ac compend 
ſas comprehendit obl 
vationes reverendi 
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un legum patris Fac. 


Dyer equitis, actionum 
communium Curiæ capi- 
talis non ita pridem Ju- 
ſticiarius, in utilitatem & 
meditationem ſuam pro- 
priam deſignatas; quas 
author ipſe forma qua 
zune font publicari 
uam cogitavit: ve- 
5 quales poſt obitum 
ejus inventæ, anno 25 
Regine Elizabethe prelo 
commiſſæ fuerunt, qua- 
rum quidem origo manu 
ſua propria conſcripta 
es me e 
ColeFaneadenique Ma- 
tri Lambard de Eire- 
narcbarum oſſicio, metho- 
dice digeſta, juxta finem 
regni Elizabethæ regine 
publica devenerunt. 


Servientium ad legem 
antiquitatem quod attinet, 
ex libro de Juſticiariorum 
ſhecudo dilucide patet ib. 
cap. des Loiers (ubi de 
kgibus hujus regni & e- 
uldem miniſtris mulro 
ante. ſubjugationem agi- 
iciully dar) quod Servientes ad 
eu egem antiquitus nomina- 
cietat dantur Narratores, 1. 
umi or ſeu Counterrs, 
quia brevis originalis ma- 
teriam, & ipſiſſimum ſec- 
tt fundamentum com- 
dlectuwur Narratio, ex 
qua, quaſi ex parte dig- 
ore, ſuam mutuati 


Law Sir james Dyer 


Knight, late Chief Fuftice 


of. the Court of Common 
Pleas, for bis private Uſe 
amd Remembrance, and 
never intended by bim in 
this Form to be made pub- 
lick; but were as he left 
them imprinted after his 
Deceaſe in anno 25 Reg. 
Eliz. the very Original 
whereof written with bis 
own Hang, I bave. 


Laſtly, Maßer Lam- 
bard's Collet#ion of the 
Office of Fuſtices of the 
Peace, methodically writ- 
ten, was publiſhed towards 


"the End of the Reign of 


Queen Elizabeth. 8 

Concerning the Antiquity 
of Serjeants at Law, it is 
evident by the -Book of the 
Mirror of Juſtices lib. 2. 
cap. des Loiers, which 
treateth of the Laws of 
this Realm, and the M- 
nifters thereof long before 
the Conqueſt, that Serjeants 
at Law were of ancient 
Times called Narratores, 
Countors, or Counteors 
becauſe the Count or Des 
claration comprebended the 
Subſtance. of the original 
Writ, aud the very Fun- 
datios of the Suit, of which 
Part, as of the worthieft 


b 4 they 
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they took their Denomina- 
tion, and is all one in Ef- 
fett, with that which in 
the Civil Law is called 
Libellus: And they loft 


nut that Name in the 


Reign of King E. 1. as it 
appeareth by the Statute of 
W. 1. c. 29. an. 3 E. 1. 
for there be is called Ser- 
jeant Countor, Serviens 
Narrator: And by the 
Satute Articuli . ſuper 
-Chartas cap. 11. anno 


28 E. 1. Neſt my a in- 


render que home ne poit 
aver counſel des Coun- 
tors & des Sages gents 
pur lour donant ; where, 
under this Mord Countors, 
Serjeants at Law are in- 
cluded, and until this Day, 
when any proceeds. Ser- 
jeant, be doth count in ſome 
real Action at the Bar of 
the Court of Common Pleas; 
and under | theſe Words 
* (Sages gents) are inc u- 
ded Apprencices at Law : 
But ſence the Reign of E. 
1. they have always been 
caled Servientes ad Le- 
- gem-for their good Service 
to the Commonwealth by 
their ſound Advice in 
Law; and as in ancient 
®*Time, they "that preſerved 
and kept the Peace were 
called Servientes pacis or 
ad pacem, ſo theſe Men 
are calied Servientes Legis 
or ad legem or in legibus, 
| 4 


I |; 
— 


ad Servientis gradum 


entes pacis, vel ad pacen 
- vocabantur,haud aliter b 


gem, vel in legibus, & 
nominantur. Et vetu 


funt demonſtrationem gy 
que revera idem eſt quod 
in Jure Civili Libellus: 
Nec nomen iſtud tempo- 
re E. primi amiſerunt, 
ut in Statuto de }/. 1. 
cap. 29. an. 3 E. 1. liquet, 
nam ibi appellatur Servi- 
ens Narrator: Et per 
Statutum de Articulis 
ſuper chartas cap. 11. ay, 
28 E. 1. Neft my a enen. 
der, que home ne poet aver 
counſell des Conntors, & 
des Sazes gents, pour lou 
domant; ubi in hoc voca- 
bulo (Countors) Servientes 
ad legem includuntur, & 
ad hunc uſque diem, cum 


F, ao. _. 


= 


quiſquam  vocetur, in 
actione aliqua reali ad 
ſeptum Curiæ placitorum 
communium narrat : Et 
ſub hiis vocabulis (Sage 
gents) includuntur Juri 


periti, quos Apprenticios 


. 5 > 


dicimus. Sed a tempore mer 
Regis Ed. 1. hucuſqu , ert 
ob præclara ſua in rem Apr 
publ. præſtita ſervitia pe debe 
conſilia plena prudent ii eam. 


& fidelitatis, Serviente 
ad legem dicti fuerunt 
quemadmodum enim { 
culis retroactis, qui pa 
cem conſervabant S 


Servientes legis vel ad 


a 
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| Wl Jafticiariorum ub1 ſupra, 
: Conntenrs, * 

- patrüs Legibus periti de- 
„ fcribuntur, populo, a 
* actiones pronunci- 


, andas & defendendas uſ- 


i» W que ad ſententiæ examen, 
er pro honorario ſuo deſer- 
is WI vituri; quorum officia 
1. W ibid' preclare depingun- 
+» WH tur. Hoc magnam anti- 
er Wl quitatem Servientium ad 
& Wl legem demonſtrat. In- 
ter placita de parliament” 
a- m apud Aſbering anno 
19 Edw. 1. in inſigni 
& uo caſu Tomæ de Wey- 
und, dicuntur Servientes 
in legibus & conſuetudi- 
in nibus Angliz experti, &c. 
ad & in ſingulis noſtris libris 
de annis & terminis, a 
primo, de illis fit mentio; 
ut in 1 E. 3. 22. Serjeant 
þ Ny, Sc. Et in 1 E. 3. 
ful. 16. de Apprenticio fit 
mentio: atque ex hoc 
verbo (apprendre) dicitur 
Apprenticius, quia 
lebet appriſe en la Ley, 
eamque ejus peritiam per 
prælectionem, — 
tio illo Curiæ cujus e ſo- 
cietate eſt, ſuper ſtatu- 
tum habitam, manifeſte 
indigavit; & Servienti 
radu proximus eſt. Quin 
& denominatio hujuſmo- 
l antiqua admodum eſt, 
fic teſtatur, Rotulo 
Parliamenti in craſſ ino 


— 


uo tractatu de Specnlo 


Servientes in 


EIL 


in that 


&c. And in that ancient 

Treatiſe of the Mirror of 
Juſtices ubi ſupra, Coun- 
reurs are deſcribed to be 


ad Serjeants Skilful'in Law of 


the Realm, ' which ſerve 
the Common People to pro- 
noumce and defend their 
their Fee, whoſe Duty is 
there excellently deſcribed. 
proveth the. great 
Antiquity of the Serjeants 
at Law. Inter placita 
de parliament? tentꝰ apud 
Aſhering anno 19 E. * 
great Caſe of 

Thomas de Weylena. 2 
is ſaid, Servientes-in le- 
gibus & conſuetudinibus 
Angliz experti, &c. and 
in all our Books of Tears 
and Terms from the Begin- 
ning there is Mention made 
of them; as in 1 F.3.22. 
Serjeant le Roy, &c. and 
im 1 E. 3. fol. 16. there 
1 Mention made of an 
Apprentice; and he is cal- 


led an Apprentice of the 
Lau, of this Word (ap- 


prender) for that be ought 
to be appriſe in la Ley, 
and bath . manifeſted the 


ſame by open reading upon 


ſome Statute in that Inn of 
. Court whereof he is Fellow, 


and is next in Degree un- 


der a Serjeant. And this 


Appellation is very ancient, 


and [0 is proved, Rotulo 


Parliamenti in craſtino 
Epiphaniæ 


* 
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Epiphaniæ anno 20 E. 1. 
Rot. 3. in dorſo: Te 
A ſayeth, De Atturna- 
tis & Apprenticiis, Do- 
minus Rex 
hanni de Mettingham & 
ſociis ſuis, quod pſi per 
eorum-di m, pro- 
tum numerum de quoli- 
det Comitatu, &c. Aud 
fo is fatther proved by a 
Record inter communia 

ita tenta in 1 

condon. die Lunæ in 

ſto Sancti Clementis Pa- 
pe, anno regni E. 3. 
poſt conqueſtum 23. viz. 
die Jovis - proxime ante 
feſtum ſancti  Gregorii 
Papæ, anno domini 1348. 
Ego Johannes Tavie ar- 
miger lego animam meam 
Deo, & c. Item lego 
omnia tenementa mea 
cum omnibus pertinentiis 
= habeo in parte au- 
- trali in parochia ſancti 
Andre, &c. Alicia ux- 
ori meæ ad totum termi- 
num vite ſuz ; & quod 
poſt derefſum prædictæ 
Aliciz, totum illud Hoſ- 


| pitium in 3 are tan 
G 


cii 1 

— — 
vendatur, & quod de pe- 
cunia inde percepta unus 


. vendarny, & quod de pe. 


Epiphanie ann 20 E. 1. 
Rot. 3. in dorſo: Atins 
fi 77 habet, De Atturna- 
tis t Appronticiis, Domi- 


Je- ans Rex injunxit Fobanni 


de Met tingham & foctis 
ſuis, . quod guod ipſi per eorum 

ronem- provideant & 
ordinent  certum numerum 
de quolibet Cumitatu, Ec. 
Et ſic ulterius affirmatur 
ex archivis, iter commu- 
nia placita tenta in Hu- 
ftingo London. die Lung in 
eo S. Clementis Pape, 
anno regni E. 3. poſt cenqne. 
mm 23. viz. die Jovis 
proxume ante feſtum ſantii 
Gregorii Pape, anno Do- 
mimi 1348. Ego Fobaunes 
Tavie armiger lego ani- 
man meam Deo, Oc. Iten 
le go ommia tenementa mea 
cum omnibus pertinentii 
que babeo in parte anfiral 
in parochia ſancti Andret, 
Sc. Alicia uxori mee ad 
totum terminum vitæ ſus ; 
'& guod poſt deceſſum pra- 
Ace Alicia, trum illad 
Hoſpitiom in quo Appren. 
ticii legis habitare ſole- 
van » per per Executor e Meds, 


i fuperſtites facrint, &. 


cunia inde percepta 4 
Capellanus idoneiisg | 
ani ma men, Ec. gelen, 
dammodo pecugia a pe 
ſeveraverit, invenidtit 
Item lego totum illud ten 
mentum in quo babito o 
ir 
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tritus Hacpis poſs deceſſum 
iphus. Alicia ad fabricam 


Ex hoc monumento tria 
colligo 3 prim* de antiqui- 
tate Apprenticiorum Le- 
gis, Quod ædes Cancel - 
ſariæ in / vico Holborne, 


ante annum 23 E. 3. 
(eirciter annos 264. re- 
tro elapſos) antiquitus 
fuerat Hoſpitium Curie, 
in quo legis Apprenticii 
tempus ſolebant impen- 
dere: 2. De antiquitate 
& vero harum ædium 
Cancellariz nomine, re- 
ctius dictarum Hoſpitium 
Tavii: 3. Quod ſuper 
hoc teſtamentum, de ca- 
ſu in 21 R. 2. Tit. Diviſe 
Fitzb. 25. judicium fere- 
batur, quod remanere 
tenementi præfatæ Aliciæ 
ad terminum vitæ ſuæ 
legati, ad Rectorem Ec- 
deſiz de Holborne & 
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pc. ſucceſſores ſuos ſpectabat. 
ia Tum * J J. b. 
rer in uod ei deforceat, Ingle- 
ſole rig. ec ad legem, 


qui Tenenti conſulebat, 
exceptionem hanc inten- 
debat, Breve iſtud (in- 
quit) fundamentum haber 

ecordum, volumus igl- 
tur cogatur Petens Re- 
cordum (a quo breve hoc 
pendet) in certitudine 
deponere; & in caſu At- 
ice & Scire facias 


leſiæ Sant: Andre. | 


modo Hoſpitium Tavii / 


nia illa : 
inveniatur. Item lego 
in quo inhabito cum tri- 
bus ſhopis poſt deceſſum 
ipſius Alicie ad fabricam 
Eeclefie ſancti Andree. 


Inn, . bad been of anceent 
Time, before the three and 


twentieth Tear of E. 3. 
(which is about two Hm 
ared  fixty and eur Tears 
paſt) a Houſe: of Court, 
wherein the Apprentices of 
the Law were want to in- 
babit. 2. For the Ami- 
quity and true Name of the 
Houfe of Chancery, r:ght» 
ly called Tavies Inn. 3. 
That non this Will the 
Caſe in 21 R. a. Tit. De- 
Judged, That the Remnin- 
der of the Houſe deviſed to 
the ſaid Alice for Life, 
belonged to the Parſon of 
the Church f Holborn 
and his Succeſſors: And 
a nt 2988 
a Quod ei reeat, 
ingleby Serjeant, of Conx- 
ſel with the Tenant, took 
this Exceptions This Writ 
( ſaith be) is founded” up» 
on a Record precedent, 
and therefore we pray, that 

the 


the” Demandant may put 
the Record (whereupon this 
Writ  dependeth) in cer- 
rain, and in Caſe of At- 
taint” and Scire facias 
(which depend upon Re- 
cbrdt) the Tenant ſhall 
have Oyer of the Record: 


Wilby and Skipwith,. 


This was never any Ex- 
ception in this Place, but 
we bave heard it often- 
times amongſt the Appren- 
tices in Houſes of Court, 
And concerning Apprenti- 
pol Law thus much ſhall 
"8 
1 The Manner of the Cre- 
ation of Setjeants is alſo 
moſt ancient ; for it is by 
Writ, which is commonly 
found in very ancient Re- 
giſters; and continued to 
this Day, in this Forms 
Rex, &c. Willielmo 
Herle, Salutem : Quia de 
adviſamento conſilii no- 
{tri ordinavimus vos ad 
ſtatum & gradum ſervi- 
entis ad legem, in quin- 
dena ſancti 
proximꝰ futur, ſuſcipi- 
end', vobis mandamus 
firmiter injungentes, qd' 
vos ad ſtatum & gradum 
prædictum ad diem illum 
in forma prædicta ſuſci- 
piend' ordinetis & præ- 
paretis : Et hoc ſub pcena 
mille librarum. Teſte 
meipſo, &c. u herem for 
the Dignity of bim, it ts 


- vimus. 


Michaelis 
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(quz a Recordispendent) 
Tenens auditum recordi 
obtinebit:."Wilby & Skip. 
with, hujuſmodi excep- 
tionem hoc loci nunquam 
novimus, cæterum, inter 
Apprenticios in Hoſpitiis 
Curie frequentem audi- 
De Apprenticiis 
ſatis. l | 


Modus creandi Servi- 
entes item antiquiſſimus; 
eſt enim per breve, quod 
in regiſtrorum verufliſ 
morum pleriſque inveni- 
tur, & in hunc diem in- 
olevit, ſub hac forma, 
Rex, Cc. Willielmo Herle 
Salutem: Mia de advi- 


ſamento confilii noſtri ordi- 


navimus vos ad ftatum & 
gradum Serviemis ad legem, 
in quindena ſuncti Micba- 


clis- proxim ſitur, ſuſci- 


piend, vobis © mandamus 


firmiter injungentes, quod 


vos ad ſtatum E gradum 


prædictum ad diem illum 
in forma praditta ſuſci- 
piend' ordinetis & præ pa- 
retis: Et hoc ſub pæna 
mille librarum. Teſte me- 
ipſo, Sc. Unde in ejus 
honorem obſervandum 


eſt: 1, Quod a rege, de 
| iſamento 
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adviſamento concilii ſui 
inde, evocatur. 2. Per 
breve Regis. 3. Breve 
iſtud in plurali numero 
ad eum ablegatur, voca- 
bulo vobis, — ar- 
gumento ſingulari. 4. Ad 
flatum & gradum ſervien- 
tis ad legem vocatur. Et 
in acto commitiali de 8 
Hen. 6. cap. 10. de Ser- 
niente dicitur, cum ſta- 
tum eundem in ſe ſuſcipit: 
Et in acto parliamentario 
de 8 Edw. 4. cap. 2: Al 
treation des Serjeants del 
Ley, Oc. & creatio dig- 
nitatem ſemper intelligit. 
Verum interea eſt, quod 
. Wikum+breve in Regi- 
trum excuſum non inſe- 
mur, baud ſecus atque 
_ Wirevia ad promovendum 
quem in Baronem reg- 
„, u, vel ampliorem digni- 
tatem, eo quod iſtiuſmo- 
di brevia ſunt originaliter 
ie gratia Regis tantum- 
modo;- & quæ ad uſus 
publicos\ in Regiſtro im- 


. Wimuntur, originaliter 
11 Jure Legis. De voca- 
11s eonis ejus celebritate, de 
d witio, Pallio, Capillari, 
um Wiilque inſignibus, de ap- 
um Weratu Epulorum lautiſh- 
ſci- Mo, de aureis annulis e- 


patis, de miniſtris, ali- 
que magnificis de more 
Lzremoniis, ad propoſi- 
am quæſtionem non at- 
nentibus, vel verbum 


'Ornaments, of 
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to be obſerved: 1. Sat 
be is called by the King by 
Advice of bis Council in 
that Behalf. 2. By the 
King's Writ.. 3. The Writ 
is directed to bim in the 
Plural Number, Vobis, 4 
ſpecial Mark of Dignity. 
4 That he is called ad ſta- 
tum & gradum Servientis 
ad legem: Aud in the 
Att of Parliament. of 8 
H. 6. cap. 10 . of the 
Serjeant it is ſaid, when 
he taketh the ſame State 
upon him: And in tbe 
Att of Parliament of 8 E. 
4. cap. 2. Al creation des 
Serjeants del Ley, &c. 
and Creation is ever ap- 
plied to Dignity. But it 
is true that the ſaid Mrit 
is not put into the printed 
Regiſter, »o more than 
Writs to call any to be a 


Baron of the Realm, or of | 


higher Dignity, for that 
thoſe © Writs originally are 


only de gratia Regis; and 
ſuch as are publiſhed in the 


printed Regiſter are origi- 


nally de Jure Legis. Of - 
the Solemnity of bis Cal, 


viz, bis Hood, Robes, 
Coif, and other fignificant 
the great 
and ſumptuous Feaft they 
make, of the Rings of 
Gold they give, of their 
Attendants, and other great 
and honourable Ceremonies, 
I purpoſe not at this Time 


(being 


— * 7 baue in hand) 
8 write anα & bing at all. 
- Their aucient Reputativ 
n (Taffore. my ſelf) the 
better continued, 
they it haas the leaft 
Alteration | continue the 
ancient Habits and Orna- 
menis belonging to _ 
State and Degree: For 
moſt the ancient 
Reverence of any Profe ſſi- 
an  paniſheth away with 
e of 'the ancient Ha- 
bit, albeit the newer bs 
more coſtly, conrtly, and 
carioxs. And in the Att 
of Partiament of 24 H. 8. 
cap."13. be (having both 
ſtatum & gradum) bath 


#he Precedency of divers 


that fit en the higb Bench in 
& Court of great Emi 

in Weſtminſter Hall: bat 
feeing there is no Remedy 
given by Law for Pre- 
cedexcy I (dealing only 
with Matters in Law) 
mean - uot to medadle with 
i: Aud albeit I bave 
learned more of the Anti- 
gay 'of this State aud 
— it the School of 
venerable Antiquity ; 
bereof thus much for t this 
Diane ſhall ſuffice, & va- 
least qui contabulatis 


mendaciis antiquitatem 
ſuperſtruunt. 


To the RE A DE R. 


quidem dicere non ſtatuo. 


Honorem eorum anti. 
quum diuturniorem efle 
credo co quod veſtes & 
inſignia ſtatui & gradui 
ſuis olim ſolita, nulla ſur- 
repta immutatione, hodie 
uſurpant: Plerunque e- 
nim fit, 2 cujuſ 
que ordinis dignitatem 
evaneſcere una cum ve- 
ſtimenti immutatione, fit 
licet magis pretioſum, 
aulicum, & ſplendidum 
illud novitium. In aQo 
parliam' de 24 H. 8. c. 13. 
(ſuſcepto tum ſtatu tum 
gradu) multos Afeſlores 
ublimis Tribunalis in 
Curia ſummæ eminentia 
in Aula Weſtmonaſteri- 
enſe præcedit: Sed in hoc 
falcem immittere nolo, 
cum de precedendo, lex 
nullum conſtituit reme- 
dium, & mihi res eſt 
cum lege tantum. De 
ſtatus. hujus & gradus 
antiquitate in veneranda 
rerum Antiquarum {cho- 
la, plura didici: Sed de 
hac re, hoc ſatis ſuper- 


yet que: Et valeant qui ck 


tabulatis mendaciis Ami- 
quitatem ſipentruum. 


— — 


To the RE AD E R. 


Ex Servientibus hiiſce 
tanquam e ſeminario Ju- 
ſtitiæ, cooptantur Judi- 
tes; nullus enim niſi Ser- 
dens Subſellii Regii, five 
actionum communium 
Judex, vel Capitalis Ba- 
o Scaccarii, conſtitui 
poteſt, nec in hoſpitio- 
um Servientium ad le- 
gem unum vel alterum 
ſe conferre poteſt, niſi 
qui prius fuit Serviens ad 
ſegem; non enim Judi- 
cum vel Juſticiariorum 
hoſpitium dicitur, hoſ- 
pitium Servientium ad 
lgem; Novi enim Ba- 
tones Scaccarii, hos qui 
don fuerunt de gradu 
& le coife (ut loquimur) 
Judices tamen vicem e- 
gerunt, in hoſpitiis Cu- 
fie, quorum fuerant ſo- 


Apprenticiorum legis vi- 
Atos fuiſſe. 

Tandem vobis ſit ani- 
nus, perſuaſum me ha- 
bed, caſus illos evolven- 
% quos adhuc tantum 
wſtaſtis, & Tempus ef 
Feritatis & Juſtitiæ ſan- 
ba adire penetralia: Va- 
edicam igitur ſtudioſo, 
cui, cum lectionis incre- 
nento, magis magiſque 
n hoc ſtudio delectatio- 
dem exopto, que adi- 
um ad venerabilem ſci- 
tam augendam dat 
kKilimum (quem, ex ali- 
= | 
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ci, reſediſſe, & ex more 


| of thefe Sorfeants, 48 
af the Seminary of Fuftices 
are choſen 3 for 
none can be a Fudge, ei. 
ther of the Court of King's 
Bench, or of the Common 
Pleas, or Chief Baron of 
the Exchequer, unleſs be 
be a Serjeaut; meither 
can he be of either of the 
Serjeants Inns, unleſs be 


hath been a Serjeant at 


Law; for it is not called 
Judges or Fuſtices Inn, but 
Serjeants Inn, for I have 
known Barons of the Ex- 
chequer (that were not of 
the Coif, and yo had jus 
dicial Places and Voices) 
remain in the | Houſes" of 
Conrt whereof they were 
Fellows, amd wore the Ha- 
bit of Apprentices of the 


Law 


But I perſuade my ſelf 
you deſire to read the Caſes 


whereof I have given you 
a Taſte, & tempus eſt 
Veritatis & Juſticiæ ſan- 
cta adire penetralia: And 
therefore here will take 
my Leave of the good 
Student, to whom I wiſh 
with bis increaſe of Read- 
ing more and more a De- 
light in this Study, an ex- 
cellent Means to attain un- 
to Augmentation of vene- 


rable Knowledge (which 
is 
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Artz; 
This' 2 ch and 
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en cad dum retire debe: : 
„ fed e Piſce, 
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Brds of ' my "is; Ratvi ſudofum meo- 
not knowing what rum finem) — Hula 
"better bing to defire for eln 
And cnc hne wilb Hoc "Traque "Difticho & 
Direction. hm ret ED 
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ſed * Lapias. 
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dick Attornat. ſuum, & pavers hic in cur. dict. dom. reg. 
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Terming Jandti Michaelis, Au- Rue. 
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n Negno Domini Jacobi 


nunc Regis Anglie decimo, 
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, The Giſe f Sutton's Hoſpital. 


"Emorand. quod alias, ſcilicet terminq Full. Ch. Hift. 
Sanct. Trinit. ultim. E 
domino rege apud Weſtm. ven. Simon 
Baxter Gen. per Georgium Cupplc> 


tunc ibid. exiſten. q m billam ſuam verſus Rich 
dutton armig. & Johannem Lawe in cuſtod. Marr. 

de, de placito tranſgr. Et ſunt pleg. de prof. ſcilicet Jo- 
undes Doe & Richard. Roe: Que quidem billa ſequitue 
verba. ſſ. Midd. ſſ. Simon Baxter gener. queritur de 

Webs Sutton & Johanne Lawe in cuſtod. Marr. Mareſc. 

Wain. repis coram ipſo rege exiſt, de eo quod ipſ triceſimpo 
Mai anno regni domini Jacobi nunc regis Angliæ deci- 

mo yi & mis, &c. Cl'm & domum ipfius Simonis, viz. u- 
capitale meſſuag. cum _ voc. The late diſſolved 
Ehatter-houſe beſides Smithfield, apud paroch. ſancti ſe- 
pulchri"in/com. pred. freger. & intraver; & alia enormig 
intulefunt, contra pacem dict. domini regis nunc ad 
1 pfius Simonis quadragint. librax. & inde produc. 


Et modo hic ad hunc diem, ſcilicet diem Veneris proxim, 
jolt Otab. ſancti Mich. iſto cod. termino, uſq; quem. diem 
pred. Richar, & Johannes babuer. licentiam ad billam pred. 
nterloquend. & tunc ad reſpond', &c. cor. dom. rege apud 
Veſtm, yen. tam præd. Simon Baxter per attorn. ſuum pred. 
quam pred. Richard. & Johannes per Thomam Heyward 
attorn, ſuum. | | 2 2 
Et præd. Ric us & Johan. ven. & defend. vim & injuriam 

} OL . _ quando 
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Dye Caſe of Sutton's Hoſpital. Parr X. 
vando, &c. Et dicunt quod'ipfi non ſunt inde culpabil', & 
45 hoc pon ſe ſuper patriam; & prædictus Simon Baxter 
_ Gimiliter,  &c. Ideo venit inde, Jur. coram domino Rege 
apud Weſtmonaſterium die Sabbati proxim. poſt Octabas 
i Hillarii, & qui nec, &c. Ad recogn\, &c. quia tam, 
. &c. Idem dies dat. eſt partibus prædictis ibidem, &c. 
ſſ. De quo die Jur. pro. inter partes prædictas de placito 
_prediR. per Jurat. poſit. inde inter eos in ref] co- 
ram domino rege apud Weſtmonaſterium uſque diem Lunæ 
proxim. poſt Craſtinum Purificationis beatæ Mariz ex tunc 
proxim. ſequen. pro defectu Jur. &c. Ad quem diem, coram 
domino rege apud Weſtmonaſterium, ven. tam prædict. Si- 
mon Baxter quam prædicti Richardus Sutton & Johannes 
Lawe per attornatos ſuos prædictos; & Jur. Jure prædid. 
exact. fimiliter vener. qui ad veritatem de præmiſſis dicend, 
electi, triat, & jurat', dicunt ſuper ſacramentum ſuum, quod 
diu ante prædictum tempus quo ſupponit. tranſgreſſ. prædict. 
ſuperius fieri, quidam Thomas Sutton armig. ſeiſit. de & 


nn omnibus illis maneriis & dominiis de Southminſter, Nor- 
tan, Little Hallingbury+ alias Hallingury Bouchers, & 


Much Stambridge in comitatu Eſſex, cum omnibus ſuis ju- 
ribus, membris, & pertinentiis quibuſcunque, Ac etiam de 


Wein omnibus illis maneriis & dominiis de Buſtingthorpe a- 


las Buſlingthorpe & Dunnesby in comitatu Lincoln. cum 


is juribus, membris, & pertinentiis quibuſcunque; ac de 


d 


8 


ee in omnibus illis maneriis de Salthorpe alias Saltrop alias 


- Halthorpe, Chilton, - & Blackgrove in  comit. Wilts cum 
ſais juribus, membris, & pertinentiis ; ac de & in omnibus il- 
lis terris & paſturis vocat. Black grove continen. per æſtima- 
tionem ducent. acras paſturæ cum pertinentiis in Black 

& Wroughton in comit. Wilts; ac de & in omnibus illis ma- 
neriis de Mihenden alias Miſſenden aliter yocat. manet. de 
Miſunden in parochiis de Wroughton, Lydeyard, & Tregoſe 
in dicto comitat. Wilts, cum omnibus ſuis juribus, membris, 
rtinentiis; ac de toto illo manerio de Elcombe & 
Park vocat, Elcombe Parke cum pertinentiis in dicto comi- 
tatu Wilts; ac de & in toto illo manerio de Wattleſcote alias 
Wiggleſcote alias Wiggelſcete cum pertinentiis in dicto co- 
mitatu Wilts; ac etiam de toto illò manerio de Weſcote & 
lias Weſcete cum pertinentiis in dicto comitatu Wilts; 4c 
etiam de & in omnibus illis terris & paſturis, continen. pet 

_ -eftimationem centum - acras terræ & Gauge acras paſturt 
cum pertinentiis, in Wiggleſcote & Wroughton in dicto com. 
Wilts; ac de & in toto illo manerio de Uffcot cum I. 1 
tin. in dicto eomitatu Wilts; ac etiam de omnibus illis 
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Par X. The Caſe of Sutton's Hoſpital. * 1 
bus meſſuagiis, & mille acris terre, duobus mille acris —_— 4 
ſturæ, treſcent, acris paſcuz, & treſcent. acris boſci cum | 
tinentiis' in Brodehinton in dicto comitaru Wilts ; acetiam 
de & in omnibus illis maneriis & dom iniis de Cempes alias 
Campes Caſtle aliter vocat. Caſtle Campes cum pertinentiis, - 
ſcituat', jacen', exiſten. & extenden. in comitatu Cantabrig. 
& Eſſex. vel alter. eorum vel alibi in regno Angliz'y, ac e- ' 
tiam de & in toto illo manerio de Balſham in comitatu 
Cantabrig,, cum omnibus & ſingulis juribus, membris, & 
1 quibuſcunque; ac etiam. de & in omnibus illis 
uag · & terris, ſeituat. & exiſten. in parochiis dè Hackn 
& Tottenham in com. Midd. cum ſuis juribus, membris, 2 
pertinentiid quibuſcunque ; quod quidem meſſuagium nuper 
quifitum fuit de Willielmo Bower milite, & dict. ter. in 
nunc ſunt vel nuper fuer. in tenura five occupa- 
tione Willjelmi Benninge Yeoman ; ac de & in omnibus & 
ſingulis maneriis, dominlis, meſſuagiis, terris, tenementis, 
reverſionibus, ſervitiis, paſcuis, paſturis, boſcis, adyocatio- 
nibus, patronagiis ecclefiarum & hereditament. prædicti 
Thome Sutton quibuſcunque ſcituat', jacen', vel exiſten. in 
dictis comitat. Eſſex, Lincoln, Wilts, Cantabrig, & Mid- 
dleſex, five alter. corum, cum omnibus & ſingulis ſuis juri- 
bus, membris, & pertinentiis quibuſcunque in dominico ſuo 
ut de feodo: Et lidem Jurat. ulterius dicunt ſuper ſacramen- 
rum ſuum ꝓrædictum, quod prædicto Thoma Sutton fic 
inde ſeifft. exiſten', ante prædictum tempus quo, &c. ſcil't 
ad quart. Seſſion. parliamenti incept. & tent. per-prorogatio- | 
nem apud Weſtmonaſterium in comitatu Middleſex nono 
die Februarii anno regni domini noſtri Jacobi dei gratia 
Anpliz, Franciæ & Hiberniz Regis fidei defenſoris, &c. 
na- ſeptimo, & Scotiæ quadragefimo tertio, & ibidem conti- 
de WF nuat. uſque viceſimum quartum diem Julii tune proxim. ſe- 
quen. & tune prorogat. uſque decimum ſextum diem Octo- 2 
\bris tunc proxim. ſequen.. inter alia inactitat. & ſtabilit. fuit  - . 
*Wthoritare ejuſdem parliamenti, prout ſequitur in hc verbs. | | 


An AF to confirm and enable the Ereftion and Eſta- 6 
' bliſhment of an Hoſpital, a free Grammar-School, - © 

and ſundry other godly and charitable Acts and 

Uſes, done and intended to be done and performed 

by Thomas Sutton Eſquire. N 


. 


B 2 | Pumbly © 


IA beſec 


" Abiding, Dwelling, and neceflary Uſe of one School; 
ing, Writing, and Latin and Greek Gzammar, and of 
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cheth your Pajefty, your loyal and 
tiful 8 3 * - * 
County of Cambridge Eſquire, t it may pleaſe your 
moſt excelient Maſeſty, and the Lozds Spiritual and 
empozal, and the Commons in this 12 ent Parlia⸗ | 
ent aſſembled, to ena, o2dain, and effabliſh, And be , 
it enacted, ozdained, and eſtabliſyed by the Authozity a 
foꝛeſaid, That in the Town of Hay otherwiſe h 
called Hallingbury Bouchers in the County of Eſſex, 
may be builded and erected (at the Coſts and Charges of M 
your Suppliant) one meet, fit aud convenient Youſe, W 1 
"Buildings, and Rooms fo2 the Abiding and Dwelling of T 
an 
50. 


ſuch Number ef poo2 People, Pen and Childzen, as 
pour Suppliant ſail name, limit and appoint to be lodg⸗ 
ed, harboured, abide, and be relieved there, And foz the 


maſter and Uther to inſtrua the ſaid Childzen in Read 


one Divine and godly P2cacher to .inftruct and teach all 
the reſt of the ſaine Houſe in the Knowledge of God and 
his Moꝛd, And of ont aſter to govern all theſe Perſons 
ol, in, oz belonging unto the ſame Youſe, And that the 
ſame ſhall and may be called and named the Yoſpital of 
Bing James, founded in Hallingbury in the County of 
Eſſex, at the humble Petition and at the only Coſts and 
Charges of Thomas Sutton Eſquire, And that the Right 
Keverend Father in God Richard, now Archbiſhop of 
Canterbury, and his Duccelſozs Archbiſhops there, The- 
mas Lo2d Elleſmere Lozd Chancelio2 of England, and 
ſuch as after him ſhall ſucceed to be Lo2d Thancellozs 02 
Lo2d Keepers of the Gzeat- Seal of England, foz and 
during the Time they ſhall fo contmue 02 be in the 
ſame MDfifice Robert Earl of Salisbury Lo2d Big 
Treaſurer of England, and ſuch as after him thal 
ſucceed to be 102d Treaſurers of England, faz and du 
ring the Time they ſhall continue oz be in the lam 
Dikce, The Reverend Father in God Launcelot, 1 
thop of Ely and his Succeſſozs Biſhops there, Richatt 

tthop of Rocheſter and Dean of the Cathedꝛal Chu 
of Weſtminſter and his Sutteſſozs of and in the ſam 
Deanry of Weſtminſter, Sir Thomas Foſter Ang 
one of the Juſtices of veur Majeſty's Court of Com 
mon-Pleas uſually holden at Weſtminſter, Dir Hen 
Hobart Knight, pour WPajeſty's Attozney y 


* * 


Pakr X. The Coſt of Sutton's Hoſpital. _ 
John Overal Docto2 of Divinity, Dean of the Cathedꝛal 
| . of Saint Paul in London and his Sncceſſo2s 
Deans there, Henry Thursby Eſquire one of the Maſters 
of your Pa jeſty s Court of Chancerp, Thoms Forteſcue, 
Thomas Paget, Geffery Nightingale aftid Richard Sutton 
Eſquires, John Lawe and Thomas Browne Gentlemen, 
and ſuch others as thall be from Time to Time foz ever 
— 1 and nominated in and to the Places and 
pteads of ſuch of them as ſhall deceaſe by your IE 
during his Life, And after his Deceaſe by the moft Part 
of them which then ſhall be Governo2s of the ſaid Hoſpi⸗ 
tal, to be and ſucceed in and fo the Place and Places of 
hint and them Deceaſing, ſhall and may be the Gover⸗ 
mois of the. ſaid Yoſpifal and of the Pembers, Goods 
Lands, Revenues and Yerediftaments of the ſame at all 
Times hereafter foz ever, And that the ſame Governo2s 
and Yolpital ſhall foz ever hereafter ſtand and be inco2- 
pozated, eſtabliſhed, and founded in Name and in Deed 
a Body polifick and co2pozate, to have Continuanee foz 
eher, by the Name of the Governo2s of the Yoſpital af 
king James, founded in Hallingbury in the County of 
Efex, at the humble Petition and at the only Cofts and 
rges of Thomas Sutton Eſquire, and that they the 
lad Governozs map have a perpetual Duccefſion, and 
that by that Name they and their Ducceſſo2s may fo: 
er hereafter have, hold, and enjoy the Panoz2s,' Lo29- 
hips, Peſſuages, Lands, Tenements and Yeredita- 
ments hereafter mentioned, without any Licence oz 
Pardon fo2 any Alienation of them oz any ok them, 
md without any Licence of oz fo: Poztmain, oz any 
ther Law o2 Statute to the contrary notwithifanding, 
That'is fo ſay, pour Suppliant's Panoꝛs and Lo2d- 
ys of Southminfter, Norton, Little Hallingbury alzas 
Hallingbury Bouchers, and Much Stambridge in 
Connty of Eflex, with all their and every of their Rights, 
vembers, and Appurtenances whatſoever, And alſo all 
ſe your Duppliant's Pano2s and Lozdſhips of Buſ- 
nethorpe and Dunnesbye in the County of Lincoln with 
heir and either of their Rights, Pembers, and Ap- 
tenances whatſoever, and alſo alt thoſe your Sup⸗ 
Rats Panors of Salthope alias Saltrop, Chilton and 
ickgrove with their and every of their Rig its, Mem⸗ 
fs and Appurtenances in the ſaid County of Milte, 
Mid alſo all thoſe your Suppliant's Lands a rure- 
runds called Blackgrove, — by _— 
* B 3 0 
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The Caſe of Sutton's Hoſpital. Parr * 


two hundzed Acres of Paſture; with the Appurtenances 


in Blackgrove and Wroughton in the faid County of Wil 
And alſo all that your Suppliant's Panoz of Mihenden, o- 


__ wiſe called the Panoz of Mibunden in the Parithes 
of Wroughton, Lydgerd and Tregoce in the ſaid County 


of Wilts, And ali chat pour Suppliant's Mano of El. 
combe, and the Pak called Elcombe Park in the aid 
Countp of Wilts, And all that your Suppltant's Panoz 
of Wattleſcote, otherwiſe called Wiggleſcote, otherwiſe 
called Wigleſcere, otherwiſe called Wikelſcete, in the 
County of Wilts, And au that your Suppliant's Panoz 


- of Weſcote, .othei wiſe called Weſcete with the Appurte: 


nances in the (aid Ccunty of Wilts, And-alfo all theſe 
vour Suppliant's Lands and Paſtures, containing by E- 
ſtimation one hund2ed Acres of Land, and 'thzeeſcoze 
Acres of Paſture in Wigleſcote and Wroughton in the ſaid 
County or Wilts, And alſo ali that your Duppliant's Pa- 
no2 of Uffcote with the Appurtenances in the ſaid Coun- 
ty of Wilts, And all thoſe pour Supphant's two Pel⸗ 


ſuages and one thouſand Acres of Land, two thouſand 


Acres of Paſture, thzee hundzed Acres of Meadow, and 
thꝛee hundꝛed Acres of Wood with the Appurtenances 
in Brodehinton in the ſaid County of Wilts, And alſo all 
thoſe pour Suppliant's Panos and Le2dſhips of * 
otherwiſe called Compes, otherwiſe called Cam pes Caſtle, 
other wiſe called Caſtle Campes, ſituate, lying, being and 
extending in the Counties of Cambridge and Eſſex, 02 
in either of them, oz elſewhere within the Realm of 
England, And alſo all that your Suppliant's Panoz of 
Balſham in the County of Cambridge, with all and ſingu⸗ 
lar the Rights, Ng and Appurtenances thereof 
whatſoever, And alſo all that your Suppliant's Belſnage 
and Lands ſituate and being in the Pariſhes of Hackney 


and Tottenham in the County of Middleſex, 02 in either 


of them with their and either of their Rights, Members 
and Axpurtenances whatſoever, which ſaid Pelluage 
was [acety purchaſed of Sir William Bowyer Unt. and 

e Lands in Tottenham ncw oz late in the Tenure 0} 

ccupation of Will. Benning Peaman, and alſo all and ſin- 
gular the Panc2s, Lozdſhips, Meſſuages, Lands, Tene⸗ 
mente, Reverſions, Oer vices, Meadows, Paſtures, Woods, 
Avdvowſons, Patrongges of Churches, and Yereditaments 
of mur @upxlianc whatſoever ſituaty- lying o: 110 
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within the ſaid Counties ot Eſſex, Lincoln, Wilts, Cam- 


bridge, and Middleſex, oz any of them, with all and 
every their Kights, Pembers, and Appurtenances what- 


ſoever: And alſo all your Duppliant s Letters Patents, 


Indentures, Deeds, Evidences. Bonds and Writings 
concerning the Pꝛemiſſes, oz any of them, And all ſuch 
Conditions, - Warranties, Uouchers, Actions, Suits, 
Entries, Benefits, and Demands as thall oz may be had 
by any Perſon 02 Perſons, upon oz by Reaſon of them oz 
any of them, except thoſe. your Suppliant's Panozs 2 
Lozdſhips of Littlebury and Hadſtocke in the ſaid County 
of Eſſex: And except all your Suppliant's Lands, Te: 


. nements and Yeredifaments in Littlebury and Hadſtocke 


afozeſaid, oz in either of them, And that the ſaid Gover- 
— and their Succeſſozs by the ſame Name ſhall and 
may have Power, Ability, and Capacity; fo demiſe, 
leaſe, and grant their Polſeſſions and Nereditaments, 
and every of them, And to take, acquire, and purchaſe, 
Ind fo ſue and be ſued, And fo do, perfozm, and exe⸗ 

cute all and every other lawfut A and Thing, good, 
neceſſary and p2ofitable fo2 the ſaid Jncozpozation, in as 
full and ample Manner and Fo2m to all Intents, Con⸗ 

trugions, and Purpoſes, as any other Jnco2pozations 

n Body politick o2 co2pozace, fully and perfedly found- 
d and inco2pozated, may do, And that the ſame Gover⸗ 
ins and their Ducceſſo2s foz the Time being may have 
and uſe a common Seal foz the Paking, G2anting, 
and Demiſing of ſuch their Demifes and Leaſes, and* 
ly the doing of all and every other Thing touching, oz 
u anp wiſe concerning the ſaid Jncozpoation, In 
which Seal ſhall be ingraven the Arms of the ſaid 
Thomas Sutton your Duppliant :. And alſo that it may 
be further enacted by the Authozity .afozeſaid, and be it 
maged by the Authoaity afo2eſatd, that your Suppliant 
turing his Like, and the ſaid Governozs and their 
ducceſſozs fo2 the Time being, oz the moſt Part of- 
them, after his Deceaſe ſhall and may have full Power 

nd lawful Authozity to beak, alter and change the ſaid 
deal: And that your ſaid Oꝛatoz during his Life, and 
the (aid Governoꝛs and their Succeſſozs foz the Time 

being, 02 the moſt _ of them, after his Deceaſe, ſhall 

Wd may have full Power and Authozity fo nominate 

nd appeint, and ſhail and may nominate and appoinf, 


n and as often as he and they thall think good, ſuch 
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2Peo⸗ 
to 
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02/ 1E. their Paintenance and Relief, as fo your 
faid Suppl 
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doit," and-p2eſcribed as afazeſaid, ſhall be and ſtand in 
n Fozre and Strength in Law, the ſame not being 
t no2 contrary to your Pajeſty's Pzerogative 

Royal, no2 to the Laws 02 Statutes of this * 
jelty's Realm of England, noz fo any Eccleſtattical 
nons 02 Conſtitutions of the Church of England then in 
Forte and Uſe : And that your Suppliant during his 
Life, and the ſaid Governo2s and = Ducceſſoꝛs foz 

Time being, oz the molt Part of them, and ſach of 
Ta as ay Duppliant thereto appoint and no⸗ 
minate, ſhall 


X and may, after the Deceaſe of your ſaid 
9 and to o2der, refozm, and redzeſs all Diſoꝛders 
of 


„ have Power and Aathozity to viſit the ſaid 
and Abuſes in and touching the Government and di 
ſing of the ſame, And further fo cenſure, ſuſpend — — 
pride the faid Paſter, Preacher, Schoo-maſter, Uther, 

062 Pen, pooz Childzen, and Dikcers fo2 the Time be- 
ing, and every oz any of them, as to him and them ſhall 
ſeem juff, fit, and convenient, De always that no Uiſt- 
tation, Act 02 Thing in or Toaching the ſame, be had, 
made, oz done other than by your Suppliant during his 
Life, 02 the ſatd Govern92s and their Saccefſo2s fo2 the 
Time being, 02 the molt Part of them after his Deccale, 
c2 by (ach of them as your Suppliant ſhall thereunto no- 
minate and appoint : And alſo, that it may be further 
TR Tas rad Eh fy Po 

| zity afozeſaid, id P2ea 

er and Pinifter of the Wozd of God, which thall be 
placed in the ſaid bag om to and fo2 the Uſes and Pur⸗ 
poſes afozeſard, from Time to Time hereafter ſhall and 
may eater into, have, hold, and enjoy the Reeo2y and 
Parſonage of Hallingbury afozeſaid, in and ts His own 
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tke, per Uſe and Behoof, fo2 and during ſo long Time as 
tes, ſhall be Pzeacher and Piniſter there, withont any 
ent W other Pꝛeſentation o2 Admiſſion, Inffitufion, 02 In⸗ 
her, W duction, and that no Leaſe ſhall hereafter be made of the 
and W ſaid Parſonage, o2 of any Part o2 Poꝛtion thereof, other 
very Wl than fach as wall determine and end when and as foon 
heir W as any ſuch Perfon as ſhall be the Pzeacher oz Miniſter 
your W of and in the ſaid Yoſpita!, when the fame Leaſe ſhail 
ver- W be made, ſhalt deceaſe 02 refigh, leave oz be put cut 
the W and removed from his ſaid {lace of P2eacher oꝛ Mis 
{and Wl fiiter of and in the ſaid Yoſpital, Saving always and 
utes, Wl teſerving to pour Pajeſty, your Veirs and Duccef- 


ys and fo gil and every other Perſon and Perſone, 
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Bodies politick and co2pozate, their Yeirs and Succeſ- 
ſoꝛs, other than your Suppliant and his Beirs, and the 
Werſon and Perſons from whom the ſame were purcha⸗ | 
fed and their Heirs claiming only as Peirs, all ſuch E⸗ | 

Kate, Night, Title, Condition, Claim, Poſſeſſion, 

Rents, Services, Commons, Demands, Actions, Re: | 

medies, Recoveries, Terms, Jatereſts, Fozfeits, Com; | 

modities, Advantages and Hereditaments whatſoever, I} * 

which they 02 any of them ſhall oz may have, oz of Night F 

ought to have, of, in, to, oz out of the Pꝛemiſſes, oz a; 8 
n of them, oz any Part thereof, as if this Act had ne⸗ f 
ver been had oz made, Other than Fine oz Fines of oz Fr 

fo2 any Alienation of the Pzemiſſes oꝛ any Part y 

col thereof, And other than Reſpits of Yomage, o2 Fines g. 

oz Non-payment of Reſpite of Yomage, at any Time 

reafter to be demanded, And other than Title an . 

du 
fin 
dill 
tati 
tent 
& 1 
tuu! 


ight of Liberty oz Liberties to enter into the ſame, oz 

any of them, fo2 ꝛ by Reaſon of any Statute heretokoꝛe 

made foz, concerning, oz againſt any Alienation : 

Moꝛtmain prout per eundem actum inter alia plenius ap- 
. 


* ulterius Jur. prædict. dicunt ſuper ſacramentum ſuum 
prædictum, quod 'Thomas adtunc & modo Comes Suff. Do- 
minus Camerarius Hoſpitii Domini Regis, ante pred. tem- 
quo, &c. fuit ſeiſit. de & in quodam capital. meſſuag. 
Fee manſional. domo communiter vocat. five cognit. per no- 
men de Yoward-houſe, aliter voc. The late difttolved Char- 
ter-houſe beſides Smithfield, ſcituat. & exiſten. in com. 
Midd. cum omnibus & fingulis juribus, membris, & perti- 
nentiis adinde ſpectan. & pertinen'; ac de toto illo borreo 
& gardino cum pertinentiis adinde ſimiliter ſpectan. & per- 
tinen ; ac de & in tota ill. parcell. terræ cum pertinentiis , 
communit. vocat. Pardon Church-yard ; ac de omnibus il. 
lis duobus meſfuagiis five tenementis & duobus clauſis tert. 
cum pertinentiis ad inde adjungen', communit. vocat. Wel- 
beche, ſcituat. jacen. & exiſten. in dicto comitat. Midd', un- 
de prædict. capital. meſſuag. cum pertinentiis in narratione 
prædicta mentionat. eſt & prædicto tempore quo ſupponitur 
tranſgr. prædict. ſuperius fieri, necnon a tempore cujus con- 
trarii memoria hominum non exiſtit fuit parcell', in domi- 
nico ſuo ut de feodo; & fic inde ſeiſit. exiſten, idem modo 
Comes Suff. ante præd. tempus quo, &c. ſcilicet, nono die 
Mali anno regni dom. Jacobi nunc regis Angliz nono, apud 
Weſtmonaſt. in comitat. Midd. per quandam Indentur. ſuam 
inter ipſum modo Comit. per nomen prænobilis Thomæ co- 
mitis Suff. dom. Camerarii honorabilis hoſpitii Nom. Regis & 
f | quoſdam 
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om 


quoſdam Theophilum dominum Howard filium & hæred. 
apparen. dicti comitis Suff. & Thomam comitem Arundel & 
Surr, & Willielmum dominum Howard de Nawarde in co- 
mitatu Cumbr. ex una parte, & prefat. Thomam Sutton 
per nomen Thomæ Sutton de Balſham in comitatu Canta- 
big armigeri ex altera parte factam; ac infra ſex menſes 
tunc prox im. —.— in cur. dicti dom. regis nunc de com- 
muni banco apud Weſtm. prædict. tunc-exiften', debit. modo 
de recordo irrotulat. ſecundum formam ſtatuti in hujuſmodi 
caſu edit. & proviſ. ac cujus una pars tam figill. prædict. 
Thomæ modo comitis Suff. quam figill. prædict. Theophili 
domini Howard, Thomæ comitis Arundel & Surr, Williel- 
mi domini Howard ſignat', Jurat. prædict. in evidenciis o- 


ſtenſ. fuir geren dat. eiſdem die & anno, pro & in confide- 


ratione ſummæ treſdecim mille librarum legalis monetæ 
Angliz per eundem Thomam Sutton prefat. Thom. com. 
Suff. in manibus ſolut', barganizavit & vendidit omnia & 
ingula præmiſſa cum pertinentis, exiſten. vocat. The late 
diliolved Charter- houſe beſides Smithfield, in præd. comi- 
tatu Midd. unde, &c, eidem Thomz Sutton, habend. & 
tenend. ſibi & hæredibus ſuis imperpetuum, ad ſolum opus 
& uſum ejuſdem Thomæ bæred. & aſſign. ſuorum imperpe- 
tum, cujus quidem Indenturæ tenor ſequitur in hæc 2x wh 
This Indenture made the ninth Day of May in the 
niath Pear of the Reign of our Sovereign Lozd James 
by the G2acs of God King of England, France and Ireland, 
Defender of the Faith, &c. and of Scotland the four and 
foztieth, between the Right Yonourable Thomas Earl of 
Suffolk, Lo2d Chamberlain of the King's Pajeſty's moſt 
Hnourable -Youſhold, The Right Yonourable Theophi- 
us Lozd Howard Son and Heir apparent of the ſaid Earl 
of Suffolk, The Right Yonoarable Thomas Earl of Arun- 
wndel and Surrey, And the Right Yonourable William 
Lozd Howard of Naward in the County of Cumberland on 
the one Partv, and Thomas Sutton of Balſham in the Coun- 
ty of Cambridge Eſq; on the other Party, witnelfech , that 
the ſaid Right Yonourable Thomas Earl of Suffolk, Theo- 
poilus Lo2d Howard, Thomas Carl of Arundel and Surrey, 
and William Lo2d Howard, fo2 and in Conſideration of 
the Sum of thirteen thouſand Pounds of good and lawful 
Doney of England, to the ſaid Thomas Earl of Suffolk in 
Band befo2e the Sealing and Delivery of theſe Pzeſents 
by the ſaid Thomas Sutton well and truly ſatisfied, con- 
ented and payed, whereof and wherewith they and. eve- 
of them acknowledge themſelves fully —_ — 
a : n 4 
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lien, ſell, convey, and confirm unto the ſaid 
Thomas Sutton his Yeirs and Affigns fo2 ever, all that 
capital Peluage o2 Panſion-houſe, commonly called oz 
by the Name of Howard-houſe, otherwiſe called 
arter-houſe beſides Smithfield, ſti⸗ 
g in the County of Middleſex, with 
all and ſingular Rights, Pembers, and A | 
nantes thereunfo belonging and appertaining, And all 
that Dzchard and Garden with the Appurtenances there- 
unto likewiſe belonging and apperfaining, and all that 
Parcel 6f Land and Gzound with the Appurtenances 
commonly called Pardon Church-yard, And all thoſe 
two Pelluages o2 Tenements and two Cloſes of Land 
and Gzound with the Appurtenances thereunto adjoin- 
ing, commonly called Welbeche, ſcituate, lying, and be- 
ing in the (aid County of Middleſex, And alſo all and 
lingular PeCuages, Youſes, Edifices, Buildings, Barns, 
Stables, Dove-houſes, Courts, Folds, Curtilages, Yards, 
D:chards, Gardens, Shops, Sellars, Sollers, Cloſes, 
Jncloſures, Waſte Gzounds, Tithes, Dblations, Ob⸗ 
ventions, Fruits, ÞP2ofits, Alterages, Ways, Waters, 
Rents, Reverſions, Services, Maifs, Straps, Goods 
of Felons, Outlaws and Fugitives, and all other Frau⸗ 
chiſes, Liberties, toivileges, Jurisdictions, P2ofits, C- 
malumrents, Commodities, Vereditaments, and Appur- 
tenances whatſoever, by what Name oꝛ Names ſoever 
the ſame be called o2 known, to the ſaid capital Peſſuage 
92 Panſton⸗houſe called Howard-houſe, o2 the late diſſe! 
ved Charter-houſe beſides Smithfield, and other the befoze- 
mentioned ꝛemiſſes, and to every oz any of them lying, 
belonging, oz in any wiſe appertaining, oz fo 02 with 
the ſame, every, 92 any of them uſually held, occupied, 
82 enjoyed, £2 accepted, reputed, taken, known, demiſe, 
uſed, az letten as Part, Parcel oꝛ Bember of them, o: 
any of them, And alfo the Keverſton and Reverſtons, Ke- 
mainder and Remainders whatſoever of ail and ſingular 
the Pꝛemiſſes with the Appurtenances, And all Kenls 
and yearly P;ofits whatſoever reſerved upon any De 
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miſe, Leaſe, Eſtate, oz grant, Demiſes, Leaſes, Eſtates. 
02 Gzants, heretofdze made oz granted of the befo 
mentioned P2emiſſes, oz of any Part oz Parcel thereof: 
And alſo all the Efate, Right, Title, Intereſt, Uſe, 
Poſſeſſion, Reverſion, Remainder, Claim, and De- 
mand whatſoever of them the ſaid Thomas Earl of Suf- 
folk; Theophilus Lozd Howard, Thomas Earl of Arundel 
and Surrey, and William Lo2d Howard, -and of. every of 
m, of, in oz unto the ſaid capital Peſluage 02 Pan⸗ 
on-houſe, commonly called Howard-bouſe, 92 the late 
diſſolved Charter-houſe belides Smithfield, And other the 
befoze-mentioned Pzemiſles, og of, in, oz unto epery 02 
any Part o2 Parcel thereof, And further the ſaid Night 
Ponourable Tho. Earl of Suffolk, Theoph, Load Howard, 
Thomas Earl of Arundel and Surrey, and William 1 02d 
Howard, fo the Conſiderations afozeſatd, have granted, 
bargained, and ſold, and by theſe Pzeſents do grant, 
bargain, and ſell unto the ſaid Thomas Sutton, his Þeirg 
and Aſſigns foz ever, All and every the Deeds, Evi⸗ 
dences, Charters, Wrifings, Counterpaines of Leaſe 
and Leaſes, Jndenfures, Cremplifications, Letters 
Patents, Tranſcripts of Fines and Recoveries, Terrers, 
Court-Rolls, Surveys, Pꝛeſentments, Boundaries, E- 
(cripts, and Miniments whatſoever touching 02 in any 
wiſe only concerning the ſaid capital Peſſuage 02 Man⸗ 
ſion⸗houſe, and other and befoze-mentioned P2emiſles, o2 
any Part oz Parcel thereof only: To have and to 
the fatd capital Peſſuage oꝛ Panſion-houſe called Howard- 
houſe, 02 the late diſſolved Charter-houſe beſides Smith- . 
field, Youſes, Buildings, D2chards, Gardens, Cloſes, 
Incloſures, Tenements, and Yereditaments, and all o⸗ 
ther the P2emifſes befoze, in, oz by theſe Pzeſents bar- 
gained and ſold, oz mentioned, intended, and meant to 
be bargained and ſold, and every Part and Parcel thereof 
with the Appurtenances unto the ſaid Thomas Sutton, his 
Heirs and Aſſigns foz ever, the ſole, only, and p20- 
_ and Behoof of him the ſaid Thomas Sutton, his 
rs and Aſſigns fo2 evermoze abſolutely, without any 
Yanner of Condition, Redemption o2 Revocation in any 
wiſe, And the ſaid Tho. Carl of Suffolk, and his Heirs, 
the ſatd capital eſluage oꝛ Banſion-houſe called Howard- 
bouſe, 02 the Charter-houſe, and all and ſingular other the 
befo2e-mentioned Pzemiſſes, with all their and every of 
their Appurtenancee, and every Part and Parcel thereof, 
unto the ſaid T. Sutton, his Heirs and Aſſigns foz ever, in 
Panner and Fo2m afozeſaid, againſt him the ſaid Tho. 
Carl of Suffolk, and his Yeirs, and all and:every other 
Perſon and Perſons lawfully: claiming by, from, o2 under 
jun, ſhall and will warrant and foz evermoze _ by 
e 
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_ theſe P2zeſents: And the ſaid Theophilus Lo2d Howard 
3 eſe ies Yeirs the ſaid capital 1 oz Manſion⸗hauſe 
called Howard -houſe, 02 the Charter-houſe, And all and 
_ ſingular other the befoze⸗mentioned Pꝛemiſſes and eyery 
Part and Parcel thereof with the Appurtenances, untq M 
the faid Thomas Sutton, his Yeirs and Aſl gns fo2 ever 
in Panner and Fo2m afozeſaid, againſt him the ſain WM | 
Theophilus Lo2d Howard and his-Yeirs, and all aid ebe, f 
ry other Perſon and Perſons lawfully claiming by, from, W « 
dz under him, ſhall and will warrant and fo2 evermeze 
defend by theſe Pꝛeſents: And the ſaid Thomas Earl ct MW x 
Arundel and Surrey and his Veirs the ſaid capital Pef- W 
ſuage o2 Panſion⸗houſe called Howard-houſe, oz the MW af 
Charter-houſe, - And all and ſingular other the befoze⸗men⸗ W m1 
tioned Pzemiſſes, and every Part and Parcel thereof ch 
with the Appurtenances; unto the ſaid Thomas Sutton W 6 
his Peirs and Af.gns foz ever, in anner and Fo2m a- . 
foeſaid, againſt him the ſatd Thomas Carl of Arundel I fy 
and Surrey and his Yeirs, And all and every other Per: W of 
ſon and Perſons lawfully clatming by, from, oz under An 
ton 


him, ſhall and will warrant and foz evermo2e defer d by 
_ theſe Pzeſents ; And the ſaid William Lo2d Howard and 
his Beirs the ſaid capital Beſſuage oz Wanſton-houſe 
called Howard-houſe, oz the Charter-houſe, and all and 
ſingular other the befoꝛe⸗ mentioned P2emilles, and every 
oa” and — thereof with the Appurtenances, unto 

ſaid Thomas Sutton his Yetrs and Aſſ.gns foz ever, 
in Banner and Foꝛm afozeſaid againſt him the ſaid Wi. 


liam Lozd Howard and his Beirs, and all and every - W Par; 
ther Perſon and Perſons lawfully clatming by, from, 0; 
under him, ſhall and will warrant and fo2 ever dcfend by WP1er 
"theſe P2zeſenfs: In Witneſs whereof the Parties above-Wmoze 
named to theſe pꝛeſent Jndentures interchangeably — ted, 
ſet their Hands and Seals the Day and Pear firſt a ther 


waitten 1611. prout per eandem Indenturam, dat. ut præ-· ¶ Ingbi 
dicitur plenius apparet. Quæ omnia & ſingula præm iſſa per lune 
Indentur. pred. in forma præd. barganizat. cognoſcunt. & ben: 
vulgariter appellantur & tempore barganiz præd. coꝑnoſce · ¶ dauſiz 
bantur per nomen of the late diſſolved Charter houſe be- 
ſides Smithfield. 

Quorum quidem barganiz, venditionis, & irrotulament 


rædict. prætextu, necnon vigore cujuſdam actus in patgyouſe 
iamento domini Henrici nuper regis Angliz octavi epu@Qmithf 
Weſtmonaſterium prædictum, quarto die Februarii annqÞliddle 
regni ſui- vicefimo ſeptimo, G uſibus in poſlefſionengeaſt 

. transferend. tent. edit. & proviſ. idem Thomas Sutton have 


in omnia & fingula præmiſſa barganizat. vocat. the 
mm” | ile 
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diſſolved Charter-houſe beſides Smithfield, cum pertin. 
unde, &c. intravit, & fuit inde ſeiſit. in dominico ſuo ut de 
ſeodo; & fic inde ſeiſit. exiſten, dom. Jacobus nunc Rex 
Angliz, poſtea & ante prædictum tempus quo, &c. ſcilicet 
yiceſimo ſecundo die Junii an. regni dicti domini Regis 
vunc Angliz, &c. nono ſupradicto, apud Weſtmon. prædict. 
fecit 8 Tat literas ſuas patentes magno ſigillo ſuo Angliæ 
agil, ac 2 prædictis in evidenc. oſtenſ. quarum tenor ſe- 
mes by the Gzace of God Ring of England, Scotland, 
ames zaͤce ing ngland, 
vis a 1 ents thall of the Faith, * all 
to whom theſe Pꝛeſen come greeting. eas 
at the laſt Seſſion of Parliament laſt paſt, one Ad was 
made and paſſed, intifuled, Ar Ac to confirm and enable 
the region and Eſtablichment of an Bolpital, a free 
;n W 6:ammar School, and ſund2y other godly and charitable 
Jas and Uſes, done and intended to be done and per- 
el Wl fozmed by Thomas Sutton Eſquire, As by the ſame AR 
„Parliament moze at large if doth and may appear: 
er And whereas, ſithence the ſaid Act, the ſaid Thomas Sat- 
by Wl ton hath purchaſed to him and his Heirs of our right tru⸗ 
nd ty and well beloved Couſin and Counſelloꝛ Thomas Carl 
ife WY of Suffolk Lozd Chamberlain of our Youſhold a great 
nd Wl and large Wanſton-houſe, commonly called the late dif- 
ery WM ſolved Charter-houſe beſides Smithfield, together with di⸗ 
nto WF vers Youſes, Buildings, Courts, Yards, Gardens, D2- 
Nr, chards, Cloſes, and other Hereditaments to oz with the 
vi- ſame Panſion⸗houſe uſed 02 enjoyed, o2 reputed as Part, 
p 0- WM Parcel, Bember, © oz belonging thereunto within our 
,0 nty.of Middleſex, which Banſion-houſe and other the 
by MÞ:emiſſes the ſaid Thomas Sutton doth conceive to be a 
obe- moze fit and commodious Houſe and #lace, to place, e- 
ave tea, and found the ſaid Yoſpifal and Free⸗School, and 
ove Wi ether the godly and charitable Uſes afozeſaid than in Hal- 
pre- ingbury alias Hallingbury Bowchers in the ſaid Ac men- 
per tened, And to that End the ſaid Thomas Sutton hath 
t. & been an humble Suitoz unfo us, That we would be gra- 
olce-WWiloully pleaſed to give Licence, Power, and Authozity 
bent him the ſaid Thomas Sutton, to found, erect, and 
labliſh an Yoſpital and Free⸗ School, and other the 
dy and charitable Uſes" by him intended, in the ſatd 
uſe called the late difſolved Charter-houſe- beſides 
Wnithfield in the ſaid P2emiſſes in our ſaid County of 
Middleſex, And to inco2pozate the Governozs cf the ſame 
freafter named, to be a Body co2pozafe and Politick, and 
! have perpetual Succeſſion foz ever in Fac, Deed, and 
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ame, And by ſuch Name of Jncozpozation as is here, 
after mentioned to have full Authozity and lawful Capa⸗ 
city and Ability to purchaſe, take, hold, receive, and 
have to them and their -DucceCſſozs fo2 ever, Panos, + 
nds, Tenements, Tithes, Rents, Reverfions, An⸗ 
unities, Penſions, Yeredifaments, Goods, and Chat- 
yY de ver, — ag 1 us pur 1 Saucen 
as other Perſon an ſons whatſoever, fo; 
better Paintenance of Fai voy pe” Free, Schal 
and other the y and charitable Uſes atozeſaid: Know 
pe therefoze, That 2 affecting ſo good and 
charitable a Mazk, of our pzincely Diſpolition and Care 
ſdz the Furtherance thereof, and of our eſpecial Gꝛate, 
certain Knowledge, and meer Motion, have given, 
granted, and confirmed, And by theſe Pzeſents do give, 
grant, and confirm, foz Us, aur Yeirs and Ducceſſo2s, 
unto-the ſaid Thomas Sutton, his Yeirs, Crecuto2s, Ad- 
miniſtratozs, and Aſſigns, and to every of them, full 
Power, Licence, and lawful Authozity, at all Times 
hereafter at his and their Will and Pleaſure, to place, 
erect, found, and eſtabliſh at oz in the ſaid Youſe called 
the late diflolved Charter-bouſe beſides Smithfield, and 
other the Pꝛemiſſes within our ſaid County of Middleſex, 
one Yoſpital, Youſe, o2 Place of Abiding fo2 the Find 
ing, Suſtentation, and KRelicf of pooz, aged, maimed, 
needy, 02 impotent People, As alſo that the ſaid Thoma 
Sutton, during his Life, and after his Death the Gover: 
noꝛs hereafter named and their Succeo2s, and the Dur- 
vivozs and Durvivoz cf them and his and their Succeſ 
ſo2s fo2 ever, And the Governo2s thereof fo2 the Time 
being, and their Succeſſo2s, ſhall have full Power, Ly 
cence, and lawful Authozity, at his and their Mills am 
lea{ures reſpectrvely, from Time to Time and at : 
mes hereafter, to place therein ſuch Maſter 02 Veal 
of the ſaid Yoſpital, and Numbers of pooz People, Be 
and Childzen, and ſuch other Pembers and Dfficers 
the ſaid Boſpital, as fo him the ſaid Thomas Sutton, N 
ring his Life, and after his Death to the ſaid Govern! 
and their Succeſſo2s, and to the Survivo:s and Survive 
cf them, and to his and their Succeſloꝛs, and to the Goel 
no2s thereof fo2 the Time being and their Succeſſoꝛs, thi 
ſeem convenient, And further we, of our ſaid eſpeci 
G2ace, certain Knowledge, and meer Motion, have g1ve 
granted, and confirmed, And by theſe-P2eſents do gil 
cant, and confirm, ſoz Us our Beirs and Succeſſozs, ul 
the ſaid Tho. Sutton, his Heirs, Executoꝛs, Adminiſtrate 
and Afc.gns, and to every of them, at his and their Wl 
and Weaſures, full Power, Licence, and lawful Authoz 
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_ at all, Times hereafter, to page, ered, found, and eſta⸗ 
liſh, at o in the ſaid Peule called the late dilolved 
Charter-houſe b Smithfield, and other the Pzemiſ- 
les in our ſaid County of Middleſex, ane free @chool.fo2 
the Jnſtruging, Teaching, Paintenance, and Eduta⸗ 
tion of poo2 Childꝛen "Deholars, And pat 82 ſaid 
Thomas be dare de Life, and after eceaſe 
the Governozs hereaſtet named, and their Succeſſos, 
and the Survivozs. and Sur vivoz of them and his and 
their Duccelſo2s fo2 ever, And the Governgzs of the ſaid 
Holpital foꝛ the Time being and their Durcefſozs, ſhall 
| have-full Power, Licence, and lawful Aulhvoity, at his 
82 Heir Wills and Pleaſures, from Time to Time and 
af mes. hereafter, to place therein ſuch Numbers 
"of poo2 Thildzen 02. Scholars, as to him the ſaid Thomas 
Sutton during his Life, and-after his Death ip the ſaid 
Governozs. and their Ducceſſo2s, and to the Survivg2s 
and Durvivo2 ok them and his and their Ducceſſozs, 
and to the Governozs of the ſaid Yoſpital,foz the Time 
being, and their Succeſſozs, ſhall ſcem convenient; And 
likewiſe one learned, able, and ſuff.cient Perſon, to be 
Ichool⸗maſter of the ſaid School, and. one other learned, 
able, and ſuff.ctent ierſoy to be Uſher thereof to teach 
and inſtruc the ſaid Childzen in G2zammar, And alſo one 
learned and godly P2eacher to pzeach and teach the 
Mord of God fo all the ſaid Perſons, pooz People, and 
,Childzen, . Pembers and Dff.cers, at oz in the- ſaid 
Pouſe : And further we, of cur ſaid eſpecial Gzacs, cer- 
tain Knowledge, and meer Potion, have ozdained, con- 
Cituted, aſl.gned, limited, and appointed, And by theſe 
P:elents dg Us our Yeirs and Ducceſſozs do. ozdain, 
tonififute,. aſ.gn, limit, and appoint, that the ſaid 
ouſe and other the P2zemilles, ſhall from hencefvath 
2 ever hereafter. be, remain and.ccntinue, and be. con- 
terted, imploped, and uſed foz an Yoſpical and. Hauſe 
— — inp the — n 2 — 
and Re uch Numbers' of pao2 Peop and 
Childzen, as the ſaid, Thomas Sutton during he 3 Life, 
ud. after his Death the Governges hereafter named and 
eir Fucceſſozs, and the @uxwvo2s and Survives of 
gem and his and their Succel02s, And all and every 
de Governozs of the ſaid * foz the Time ber 
g and their Succeſſo2s, name, all gn, limit, 
2 x to be lodged, - harboured, abide, and to be 
Wintatned and relieved there, And oz the Abiding 
Dvelling, Sultentacion, and eiter of ſuch Numbers of 
er Childzen as the ſaid Thomas Sutton during his Life, 
wm. after his Death the Syqerugzs hereaftex pay 
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_ Dneceſſo2s, and the Purvivozs and Survi 
of = 25 and d mn the 55 


* abide, and to 
rains and relieves ff there, And foz the Abiding, 
See Ege r 0, . 
maſter, one Utfher, and one 11 as F an P 
and of one Yead oz of 
EE an mot beam tn fo 
2eacher Uther, pay 
i rs and Dificers of the la 
ced, 2 — h 
5 he * a NG and c 
3 ſaid apt t tall 10 
ny, and called, The 
the Charter-houſe within 
idle ex, at 15 humble Petition and only 
Cofts nd Charges of Thomas Sutton Eſquire, And the Em 
fame Yoſpital and free School by the Name of the Bo⸗ th 
al of King James, fonnded in the Charter-houſe within W 6; 
County of Middleſex, at the humble Petition and 
Coſts and Charges of Thomas Sutton Eſquire, We 
by theſe P2eſents, foz Us our Yeirs and Zur, 
. erect, found, cltabliſh, and confirm to have Con- 
finuance fo2 ever: And fo? better Paintenante and 
Continuance of the ſaid Io and free School and the 
ſaid godly and charitable Uſes, Intents, and Purpoſes, 
3 and hat the ſame may 8 and take the better 
n 
Rents, 


all and every — 1 Lands, Tenementt, 

Keverſions, erevitame | 
Goods and Chattels 9 be given, 2 — 
affigned, deviſed, willed, limited, 02 2er the pet I 
Maintenante, Sultentation, and 'Relj 1 
afbzefaid in the ſame Poſpital, nay be the belt q | 
verned, uſed,” imploped, and beſtowed fo2 the 71 3 
nante of the Perſans in the ſaid Yoſpital fo: To 
- Time being to have * 2 Ls ad nam 

in, an vo appoint, aſſign, li a 
| And fo; Us s and Snceeſſo2s do grant, 
_ 92dain by by theſe - zeſents, That there 
eder hercafter ſirteen Perfons which ſhall be 
| Governozs of the Lands, Poſſeſtons, Revenues, { 
_ Goods of the Moſpital 'of | King James, foiunded i 
the Charter-houſe within the County of Middleſex, ! 
the humble Petition and only Coſts and Charges 
Tho. Sutton Eſq; and fo2 that Purpoſe we have elec 
_ nominared, o2datned, alt gned, tontkituted, — 
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 appoteifed, And by theſe Pefents do foz Us cur Yeirs 
A ctetbas ele, nominate, o2dain, afl gn, Helps 
nee, tinxit and a — Kight Reverend Father in 
| Geor z No r Aanteroury, dur ri 

truſty and? well beloved Canin 2 — 
Lozd Elleſmere Lo2d Chancelloz of England, our right 
kruſty and well beloved Corfin and Counceiloꝛ Robert 
Earl of Salisbury Lo2d High Treaſurer of England, John 
the elect Biſhop of London, Launcelot nom WBithop of 
Ely, Dir Edward Coke Knight,” Chief Jtiſfice of che 
Common Pleas, Sir Thomas Foſter Knight, one of our 
our Court ot Com Pleas, Sir Henry 
Hobart Knight and Baronet gur Attoznep General, John 
Oreral now of the Cathedꝛal Church of St. Paul 
in London, George Mountaine Dean of the collegi 

Church of Weſtminſter, Henry Thursby Eſquire, ot 
the Pafters of dur Court of Chancery, Geffery Nightin- 
gale Clqutre, Richard Sutton Eſquire, John Law Gen- 
teman, Thomas Brown Gentleman, and the Maſter or 
the Yoſpital'of King James, fonnded in the Charter-houſe 
vithin the County of Middleſex, at the humble Petition 
and only Cofts a rges of Thomas Sutton Eſq; and 
mh Perfon and Perſons as ſhall from Time to Time 


weh Time as they ſhall be Paſter o2 Paſters thereof, to 
ie the firſt and p2cſent Governo2s of the Lands, Poſ- 
Mons, Revenues, and Goods of the Polpital of King 
james, founded in the Charter-houſe within the County vt 
Middleſex, at the humble Petition and only Coſts and 


E 2urvivo2s of them, and ſuch as the Survives and 
ao 9 * ſhall flom Time fo Time elena and 
Woe ma 


Neeteaſe, oz be removed from being Gvverno2s oz Go- 
ez thereof, ſhall be intozpoꝛated and have a perpetual 
wcceſſ.on to2 ever in Deed, Fart, and Name, And ſhall 
me Bodp co2pozate and polifick, and that the ſaid Per- 


ie them and his and their Succeflozs, and ſuch as 
eeued and choſen to ſticreed them as afo2eſaid, ſhall | 
——Þ02ated, named, and called by the Name of the Go⸗ 
as of the Lands, Poſſeſl.,ons, Revenues, and Goods 
he Pefpital of Kin James, founded in the Charter- 
we within the County of Middleſex, at the humble 
tion and only Coſts and Cha: ges of Thomas Sutton 


Lands 


and Counceild2 Thomas 


ie Palter oz Matters of the ſaid Yoſxital fo2 and during 


of Thomas Sutton Eſquire, and that they and 


up the Number of ſixfeer, when and as of: - 
as any of them oz any of their Succetiozs all happen 
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Wand their Succefſo2s, and the Sur vivozs and Survi- 


Wire, And them by the Be of the Governszs of the 
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Lands, Poſſeſſions, Revenues and Goods of t 
of King James, founded in the G 


Poſpital 
ih 
c02- 


County or Middleſex, at the humble Petition and 
Colts and Charges of Thomas Sutton Tſq; one Body 

po2ate and polifick by that Name to have 4 Duc: 
ceſſion fo2 ever to endure, - We do ele P2elents 
foz us our Meirs and Sucteſſozs really and fully in, 
co2pozafe, make, eren, o2dain, name, conſtitute, and 
_ that by the ſame Name of the Governozs 
of the Lands, Poſſeff.ons, Revenues, and Goods of the 

Doſpital of King James, founded in the Charter-houſe wi 
in the County of Midd. at the humble Petitidn and only 
Coſts and Charges of Thomas Sutton Eſquire, they and 
their Ducceſſo2s, and Durvivozs and Durvivo? of them 
and his and thetr 'Succeſſo2s, and the Perſons fo be e- 
: leged and rhoſen as afvzeſaid, ſhall fo2 ever hereafter be 
- inco2po2zated, named, and called, and ſhall by the ſam? 
Name have perpetual Succeſſion foz ever, and that they 
bp the ſame Name be, and ſhall be and continue Per 
. ſons able and capable in the Law from Time fo Time 
and ſhall by that Name of Jnco2pozation have fi 
Power, Authozify, and lawful Capacify and Ability t. 
. purchale, fake, hold, receive, enjoy, and have to thei 
. and their Succeſſo2s foz ever, as well Goods and Cha 
tels, as Panozs, Lands, Tenements, . Rents, Reben 
ſions, Annutfies and Yeredifaments whatſoever, as w 
dk us our heirs and Succeſſozs, as of the ſaid Thom 
Sutton his Yeirs, Executozs and Aſſigns, oz any ohe 

f So 02 —— whatſoever, and alſo that the ( 
overno2s fo2 the Time being and their Succeſſyy 
. Hall have full Power, and lawful Authozity by the 
_ fozeſaid Name of Governozs of the Lands, Poſſeſſo 
. . Revenues, and Goods of the Yoſpital of King Jan 
founded in the Charter-houſe within the County of Midd 
E humble Peti- ion and only Coſts and Charges 
Thomas Sutton Eſcuire, to ſue and fo be ſued, imple 
and fo be impleaded, to anſwer and. fo be anſwered n 
in all Parner of Courts and Places that now are 
. hereaffer ſhall be within this our Kealm oz elſewht 
- - a8 well tempoꝛal as ſpiritual, in all Panner of = 
- whatſoever, and of what Nature and Kind ſoever | 
Smits o Actions be oz thall be, in the ſame al! 
. ample Panner and Fozm to all Antents, Conſtruait 
and Purpoſes as any other Perſon oz Perſons, 
dies palitick 02 cozpozate of this our Realm of & 
land being able Perſons in Law, may do: And 
thermo2e we will and grant by theſe P2eſents f0! 
dur Yeirs and Ducceſſozs unto the ſaid Covern 
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Time being and their Succeſſo2s, and their 
ins _ have and enjoy fo 82 DEE wy Seal ' 
hall be ingraven the Name and Arms of the 

ſatd Thomas Sutton, whereby the ſame Co2pozation ſhall 


wherein ſh 


02 may. ſeal any Panner of Jnſtrument touchin 

ſame Co2pozation, . and the Panozs, Lands, Eene⸗ 

ments, Rents, Reverſtons, 

ments, Goods, Chattels and other Things thereunto be- 
ing, 02 in any wiſe touching oz concerning the ſame : 


ſaid Governoz2s foz the Time being and their Succet⸗ 


longing, | 
drvertheleſs it is our true Intent and Peaning, That 
bis no2 any of them, ſhall do 02 ſuffer fo be done, at 


any Time hereafter, any Ad oz Thing whereby o2 by 
Peans whereof any of the Panozs, Lands, Tenements, 
Kents, Ke verſtons, Annuities, v2 Yeredifaments of the 
ſaid Jncozpozation, oz a ; Intereſf, Poſſeſſion 


u P2operty of 02 in the ſame, oz any of them ſhall de 
conveyed, veſted, oz transferred in oz to any other 

„other 
than by ſuch Leaſes as are hereafter mentioned, Ind - 


whatſoever confrary to the true Peaning here 
that in fuch Panner and Fo2m as is hereafter expꝛeſſed, 


and not ofherwiſe, And that ſuch Conffrucion ſhall be 


made this Foundation and Jnco2pozation, as 

be moſt beneficial and available fo: the Pareto of 
the Pooz, and fo2 the Repzeſſing and Avoiding of all 
Its and Devices to be invented oz put in Ure contrary 


to 8 Meaning or theſe Pꝛeſents: And therefoze 
tur 


ill and Pleaſure is, and fo foꝛ Us our Yeirs and 


Ducceſſozs we do o2dain, That the ſaid Governo2s foz 


the Time being 02 their Succeſſo2s 02 any of them, ſhall 


nit make any Leaſe, Gzant, Convevance, oz Eſtate of 


id Pano2s, Lands, Tenements o2 Yeredita- 
ments which thall exceed the Number of one and twenty 
Pears, and that either in PoſſeMon, oz not above two 
pears befoze the End and Expiration oz Determination 
if the Eſtate o2 Eſtates in Poſſeſlion, And wherenpon 
the accuſtomable yearly Rent oz moze by the greater 


any the ſatd 


Part of five Pears next befo2e the Paking of any ſuch - 


Leaſe reſerved, due, oz payable, ſhall not be reſerved and 
early payable during the Continuance of every ſuch 
Leaſe: And alſo we do o2dain, grant, and appoint by 
theſe P2efents foꝛ Us our Heirs and Qucceſſo2s, That ſo 
en and whenſoever any one 02 moze of the ſaid Gover⸗ 
its oz the Time being, o2 any other Governoz oꝛ Go⸗ 
Krnozs that ſhall be choſen ——— ſhall foztune to 


3 depare 


utties and Veredita- - 


11 
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depart this Life-o2 to -be-removed. tram his oꝛ their Place 
of Governoz oz Governags, That then and ſo often the 
Reſidue of the ſaid Sovernoz. oz Governo2s and their 

ſſozs, ſhall- be, continue, and remain inco2pozate 

the ſame Name of the Gavernoꝛs of the Lands, 2 
ſeſkons, Revenues, and Goods, of the Yoſpifal of King 
James, founded in the Charter-houſe within the County of 
Middleſex, at the humble Petition and only Coſts and 
Charges of Thomas Sutton Eſquire, ta all Intents, Can; 
fkructions, and Purpoſes-acco2ding to the true Peaning 
of theke Paeſents, as if all the ſaid Governoz and Go⸗ 
Wal bet K Ka. and 1 it 
aw 2 reit. verno2s, 02 the great⸗ 

er. Number of them, to elec, nominate, chuſe, and ap- 
pdint one c moze meet Perſon oz Perſons, accozding to 
the true Intent and Peaning of theſs P2eſents, into 
Room and Place 02 Rooms and Places of every ſuch 
verno2 0o2.Governa2s-which ſhall ſo depart this Life 
62-be removed, which Perſon and Perſons lv nominated, 
elected, choſen, and agreed upon by the ſatd Governozs, 
greater Number of hem, thall be, and ſhall 
ime of his oz their C⸗ 

. with the others, 


be reputed and taken from 
locian, to be from thencofoz | 
Governs2s of the ſaid Hoſpi after this Panner 
to p2oceed whenfoever and as often as need ſhall require, 
d the ſame Election to be made within two Ponths 
that any of the ſaid Governoꝛ oz Governozs ſhall ſo depart 
is Life oz be removed: Aud hab ſaid Thomas Sut- 
ton during his Life, And after his Deceaſe the ſaid Go⸗ 
verng2s fo2 the Time being. 02 the-moze Part of them, 
thall have full Jower and Auchozity to nominate, afſign, 
and appoint, and ſhall and may name, aan, and ap- 
point, when and as often as he and they ſhall think good, 
uch Number and Numbers. of Perſon and Perſons as 
he and they ſhall think convenient to be poo2 Pen, Chil 
dꝛen, and Schalars, Paſter, P2eacher, School-maſter, 
Uſher, Pembers, Dicer and Om̃cers of oz foz the ſaid 
Yoſpital, as he the ſaid Thomas Sutton during his 
Life, and after his Deceaſe the Goberno2s fo2 the 
Time being and their Surceſſozs, oz the moze Part of 
em, ſhall think meet and convenient: Nevertheleſs 


if the — Revenues, oz Pꝛoſits of all oz any ot 


the Panozs, Lands, Tenements, and A 
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Goods 02 Chattels; at any Time to be granted and cons. 
teped to the ſaid _Governozs of the ſatd Yoſpital and 


ed by the iD 
any of the ſaid PoſſeMons of the ſaid 


theſe Pꝛeſents, fo2 Us our Yeirs and Duc- 
grant, and o2dajin, That ſoever any 
y of the ſaid Places 02 Rooms of any of 
» P2eacher, School-maſter, oz Uther, 
dzen rs, Pembers, oz Dif 
then, thal to become votd by 
kten it tha 


ivation, 02 rwiſe, That 
and map be lawful fo2 the 

as Sutton during his Life, and after his Death 

the ſaid Governozs foz the Time being and their 
under the Seal of the 


; 
: 


Yes 
255 
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and 


Pace, an meet Perſon and Perſons in the Rooms 
g, reſigning, 


and Perſons to all and every ſuch Dffice, Rooms, Place 
and Places as ſhall remain 4 foz the Time W 
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be Caſe of Sutton's Huſpital. Parr x. 
by the Default of the ſaid Governozs and their @uctec- 
ſoꝛs as is afdzeſais: And we do further, of our eſpecial 
G2ace, certain Knowledge, and meer Potion, faz Us, 
our Meirs and Succelſſozs, give and grant, That the ſaid 
Maſter, Pzeacher, School⸗maſter, Uſher, pooz Pen, 
Childzen, Scholars, Pembers, and Dfficers of the ſaid 
Poſpital,” and every, of them, ſhall de allowed, o2dered, 
directed, viſited, placed oz dilplacen by the aid Thomy 
Sutton during his Life, and after his Death by the ſaid 
Governozs fo2 the Time being, and their Ducceſſo2s 02 
the bs, Part of them, arcozding to ſuch Allowances, 


Statutes, and D2dinances, as ſhall be appoint- 
ed, ſet fozth, made, deviſed, vz effabltthed by the ſaid 
Thomas Sutton during his Life, in Writing under his 
Hand and Seal, and after his Death by the Governozs 
taz the Time being and their Succeſſo2s oz the moze 

art of them under the ſaid eammon Seal: And further 
We have. given and granted, and by. theſe P2eſents do 
be and grant fo the ſaid Thomas Sutton during his 
Life, by Writing under his Band and Seal, and fo the 
ſaid Governoꝛs and their Succeſſoꝛs fo2 the Time being, 
o2 the moze Part of them after his Deceaſe under the 
ſaid common cal, to make, ſet down, and appoint ſuch 
Rules, Statutes, and Ozdinantes fo2 the Rule, Govern 
ment, and well ozdering the ſaid Yoſpital, and of the 
ſaid Maker, Preacher, Dchaol-maſter, Uſher, poo2 Pev 
| 2 Childꝛen, Scholars, Pembers, and Dfficers foz the 

me 
ft 


me being, and fo2. their and every of their Wages, 
ends, and Allowances, fo; and tolpards their 02 any 
of their Paintenatite and Relief gs fo the faid Thomas 
Sutton during his Life, and after His Dereaſe to the ſaid 
Governozs and their Succeſſo2s fo2 the Time being 02 
the mo2e Part of them ſhall ſeem meet and convenient: 
nd that the ſame @2ders, Rules," Seatutes, and ©! 
dinances ſo by him, them, oz any of them to be made, 
fet down, and pzeſcribed as afo2eſaid, ſhall be and ſtand 
in full Fozce aid Strength in Law, to all Conftructions, 
18 and Purpoſes, the ſame not being repugnant 
our Pꝛerogative Koyal, noz contrary to the Laws 
and Statutes of this our Realm of England, Noz to 
any *Cecteſtaſtical Canons 03 Conftitutions of the 
Church of England, which then ſhall be in Fo2ce : And 
that fo2 the better Government of the *faid Yolp/ 
Tal, the ſaid Thomas Syttqn during his Life, and " 


3 
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Deceaſe the ſaid Governozs fo2 the Time being 82 
moſt Part of them, 8 5 and ſo. many of them as 
ſaid Thomas Sutton by his Writing under his 
Band and Seal therennto-afſign, appoint, and nominate, 
ſhall and may after the Deceaſe of the laid Thomas Sut 
ton, have full Power and lawful Authozity to viſit; oz- 
der, and pumſh, place oz diſplace < Paſter, Pz2eacher, 
School-maſter, Uſher, poo? Jade e, Scholars, | 
bers and Dfficers of the ſatd Hoſpital and every of 4 
And to 02ver, refozm, and red2eſs all and every the 
-q2ders, Pisdemeanozs, Offences; and Abuſes in the 
Perſons. afozeſaid and every of them, o2 in the ſatd Poſs 
pital oz Free-ſchool, oz in oz touching the CNA, 
Order, and diſpoſing of the ſame, And to cenſure, . 
nd, depzive, and diſplace the ſaid Paſter, Pzeacher, 
Shea matter, Uſher, pooz People, Scholars, Mem- 
bers, and Officers, and all, every, o: any of them, as 
to him the ſaid Thomas Sutton during his Life, and after 
his Death, to the ſaid Governo2s fo2 the Time 
and their Ducceſſozs, oz the moze Part of them, oz 
ſuch and ſo many of them as the ſaid Thomas Sutton by 
any his Writing under his Yand and Seal ſhall | 
aſſign, nominate, and appoint, ſhall fo him oz 
reſpecttbely ſeem fit, juſt, and convenient. do always 
that uo Uilitation, Ac o2 Thing in oz touching the ſame, 
be had, made, oz done by any Perſon oꝛ Perſons during 
the Life of the ſaid Thomas Sutton, other by the ſaid 
Thomas Sutton and after his Death by the ſaid Gover- 
noꝛs foz the Time being and their Succeſſo2s oz the moze 
Part of them, oz by ſuch oz fo nay of them as the ſaid 
I. Sutton by his Writing under his Hand and Seal 
nominate and appoint thereunto: And We of our 
ther ſpectal G2ace, certain Knowledge, and meer = 
tion, and bp our ſupꝛeam Power and Authozity fo2 
ur Yeirs and Succeſſozs, do will, ozdain, and grant, 
that the ſaid Yoſpifal, and the Paſter, 2 
maſter, Uſher, bers, Dfficers, and all t s 
ſons to be placed in the ſaid Yoſpital, tall be foz ever 
hereafter exempted and freed of and from all Uiſitation, 
Puniſhment, and Coꝛrection to be had, uſed, oz erercifed 
in dz upon them oz any of them by the D2ydinary of the 
Dioceſe foz the Time being, oz by any other Perfon 02 
Perſons whatfocver, other than by the laid T. Sutton 1 
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Cloſes, and other 


omas Sut · 


al the 8 
Banos arid Lo2dſhips of Southminſter, Norton, 


Blackgrove, — by | 
Acres -of. Paſture wich the Appurtenances- in Black 
aud Wroughton in the ſaid County of - Wilts, and 
his Pano2 of Mifſenden otherwiſe called 
of Miflunden in the Pariſhes of Wrough- 
ydyerd and Tregoſe in the ſaid County of Wilts, 
with: all Rights, Pembers, and Appurtenances, 
all that his Panoz. of Elcombe and Park called 
Elcombe Park with the Appurtenances in the ſaid 
County of Wilts, And alſo all that his Panoz af 
Watleſcote alias Wigleſcete alias Wigelſcete with the 
Appurtenances in the ſaid County of Wilts, And al 
ſo all that his Panoz of Weſcote alias Weſcete * 
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and Lands ſcituate, lying and being in the Pariſhos of 
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the 1 97 the laid S And alſo 
is Lands and Paſtures | Eſtima⸗ 

ton one Handzed-Acres. of Land, aud rpg Kerr f 


aſture, with. the K nces in Wigleſcate and 
— it the ſaid ounty of Wilts, au that his 
no2 of Uffcote with the Appurtenances in | 

ouwity of Wilts, And alſa all. thoſe his two 
and one thauſand Acres of Land, two,thouſan 
Paſfure, fhzee ghundzed Acres of Peadow, and thee 
handzed Acres ol Moon with theAupurtenances in Brode- 
hinton in the. ſaid. County of Wilts, And alſo all thoſe 
the Panozs. and Lo2dſhips of Campes alias Campes Ca- 
ile otherwiſe-called Caſtle Campes with the 
ces ſcifuafe, lying, being, and extending in the Counties 
of Cambridge. aud Eſſex, oz in either of Rom, 02 elſe⸗ 
where within the Kealm of England, and alſo all that hig 
apes — in the — of 22 

and ſingular the Kighes, Pembers, and 88 
ces, thereaf whatſaever, and alſo all thoſe his Beſſuages 


in either of them, with their and every of 
Pembers, and Appurtenances whatſoever, 
Pelluage- was lately ed of Dir William. Bo 
knight, and the ſaid Lands in Tottenham 
lately were in the Tenure oꝛ Occupation of W 
ning Peoman, And alſa all. and ſingular the 
Lozdſhips, Welluages, Lands, Lenements, 
ons, Services, Beadows, Paſtures, Woods, 

ns, 2atronages of Churches and 
ſaid Thomas Sutton whatſoever, ſcituate, lying, | 
within the ſaid Counties of Eſſex, Lincoln, Wi 
bridge and Middleſex, oz in any of them, with 
every their Nights, Pembers, and App 
loever 02. any ſuch, and ſo many and ſuch Part 
lud Panozs, Advowſons, Lands, Tenements, 


Hackney and. Tottenham in the County of Mid | 
ackney 0 their Keke 
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Hereditaments, oz of any Part thereof, as the-ſaid Tho- 
mas Sutton ſhall think meet; And alſa all Pa⸗ 
tents, Indentures, Deeds, Evidences, Bonds, and 


Writings concerning the Pzemiſſes oz of of | 
which ſhall be ſo given and granted by the ſacd 2 
Sutton to the ſaid Governo2s and their Succeſſoꝛs, and all 
ſuch Conditions, Warranties, Wouchers, Actions, Suits, 
Entries, Benefits, and Demands as ſhall be oz may be 
jad by any Perſon 02 Perſons upon 02 by Reaſon of them 
n any of them (except all his Panozs oz Loꝛdſhips . _ 

ury 
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tlebury and Haddeſtocke with the Appurtenances in 
ſaid Countp of Eſſex afozeſatd) 02 in either of them, the 
Nan n o2 any of them be holden of Us imme⸗ 
diately in Chief, oz by Knights Service, oz otherwiſe 

owſoever, And without any Licence oz Pardon fo2 A⸗ 
enation of them oz any of them, the Statute of Pozt- 
main, oz any other Act, Statute, D2vdinance, oz P2ovi- 
ſion to the contrary in any wife notwithſtanding: And 
alfo We do give and grant like Licence, Power, and 
Anthozify to the ſaid Thomas Sutton, his Yeirs and Af, 
ſians, to give, grant, and aſſure unto the ſaid Gover- 
no2s and their Sucteſſozs foz the Uſes, Intents, and 

urpoſes afozeſaid, all and every the ſaid great and 
ge Manſton⸗Houſe commonly called the Charter-houſe 
beſides Smithfield, together with the Youſes, Buildings, 
Courts, Pards, Gardens, Oz Cloſes, and other 
Yereditaments lately purchaſed by the ſaid Thomas Sut- 
ton of the ſaid Thomas Earl of Suffolk, And all thoſe his 

Manozs and Lo2dſhips of Southminſter, Norton, Little 
Hallingbury alias Hallingbury Bouchers, and Much Stan- 
bridge in the ſaid County of Eſſex, with all their and 
every of their Rights, Members, and Appurtenances 
whatſoever, And alſo all thoſe his Panozs and Lo2dſhips 
of Buſtingthorpe alias Buſlingthorpe and Dunnesby in the 
County of Lincoln, with their and every of their Rights, 
Members, and Appurtenances whatſoever, And alſo 
all thoſe his Pano2s of Salthorpe alias Saltrope alias Hal- 
therope alias Halſtrop, Chilton and Blackgrove in the 
County of Wilts, with their and every of their Rights, 
Fembers, and Appurtenances, And ala all thoſe his 
Lands and Paſfure-G2ounds called Blackgrove, contain- 
ing by Eſtimation two hundzed Acres of Paſture with 
their Appurtenances in Blackgrove and Wroughton in the 
ſaid County of Wilts, And alſo all that his Panoz of Mi- 
ſender, otherwiſe called the Panoz of Miſſunden in the 
Pariſyes of Wroughton Lydeyard and Tregoſe in the ſaid 
County of Wilts, wy all his Rights, Pembers, and 19 

the 


enances, And all that his Panoz of Elcomb and 
Park called Elcomb Park with the Apputtenances in 
faid County of Wilts, And alſo all that his Panoz of Wa- 
tleſcote alias Wigleſcete alias Wigelſcete with the Appurte⸗ 
nantes in the ſaid County of Wilts, And alſo all that his 
Manoꝛ of Weſcote alias Weſcete with the Appurtenances 


in the laid County of Wilts, and aiſo all thoſe his Lands 


ns wo wo we = T( ' = 


ty of Wilts, And all thoſe his 


bers, and Appurtenances wha 


Lands, Tenements, and Yereditaments, oz of any Part 
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Paſtures, containing by Eſtimation one hundzed 
Acres of Land, and th2zeeſcoze Acres of Paſture, with 
the Appurtenances in Wigleſcote and Wroughton in the 
ſaid County of Wilts, And all that his Pano2 of Ufcote 


and 


with the Appurtenances in the ſaid County of Wiles, And 


alſo all thoſe his two Peſſuages and one thouſand Acres 


of Land, two thonſand Acres of Paſture, thzee hundzed 


Acres of Peadow, and thzee hundzed Acres of Wood 
with the Appartenances in Brodehinton in the ſaid Coun- 
Panozs and Lo2dſhips of 
Campes alias Campes Caſtle otherwiſe called Caftle 


Campes with the Appurtenantes ſcituate, lying, and be⸗ 


ing, and extending in the Counties of Cambridge and 
Eſſex, 02 in either „ 02 elſewhere within the 


| of 
Realm of England, And alſo all that his 15 of Bal. 
ſham in the County of Cambridge, with all and ſingular 


Rights, Pembers, and Appurfenances thereof what- 


1 And all thoſe his Pefſuages and Lands ſcituate, 


lying, and being in the Pariſhes of Hackney and Tot- 
tenham in the County of Middleſex, oz in either of them, 
with their and either of their Rights, Pembers, and 
Appurtenances whatſoever, which ſaiv Peſſuage was 
lately purchaſed of Sir William Bowyer Knight, and the 
ſaid Lands in Tottenham now are oz late were in the 


Tenure oꝛ Occupation of William Benning Yeoman; And 


alſo all and ſingular the Panozs, Lo2dſhips, Peſſuages, 


Lands, Tenements, Keverſions, Services, Peadows, 
.' Paſtures, Woods, Advowſons, Patronages of Churches, 
and Yereditaments of the ſaid Thomas Sutton whatſo- 


ever, ſcituate, lying, oꝛ being within the ſaid Counties 
of Efſex, Lincoln, Wilts, Cambridge, and Middleſex, 92 
any of them, with all and my of their Rights, Pem⸗ 

vever, oz any ſuch, and 
ſo many and ſuch Part of the ſaid Panozs, Advowſans, 


thereof, as the ſaid Thomas Sutton ſhall think mect ; And 
alſo all Letters Patents, Indentures, Deeds, Eviden⸗ 
ces, Bonds, and Writings concerning the Pzemiſſes oz 


any of them, which ſhall be ſo given and granted 
ſaid Thomas Sutton to the ſaid Governo2s and their = 


+ ceſſozs, and all ſuch Conditions, Warranties, Uouchers, 
Attions, Suits, Entries, Benefits, and Demands, as 
| Hall be oz may be had by any Perſon 92 Perſons upon 
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Appurfenances in the 
im either of them, 


U — Thomas Sutton to the ſaid Gover⸗ 
Succelſozs fo2 and towards the Painte⸗ 
godly and charitable Uſes, ſhall happen 

92 become Pzeſentative oz p2cfentable, 82 to 

be. given oz tollated unto, by Reaſon of the Death, Reſig- 


8 
l 

Per- 

y ſhall think fit, Novertheleſs cur fall Pean⸗ 
g and econ in this Behalf is, and ſo we do by 
theſe Pꝛeſents fo: Us vurPeirs and Succeſſo2e, 02dain 
and declare, that ſach and ſo many of che Schclars which 
ſhall from-@ime to Time be b2ought up and taught in 
ſaid'Poſpital and every of them, as ſhall after be fully 
alified and become meet to take upon them oz any of 
the Charge of the ſaid Churches, Regozies; Parſe 
nages, Uicarages, Thapels, oꝛ other ſpiritual Livings a⸗ 
fozeſaid, hall as near as may be from Time to Time, be 
by the ſatd Governoꝛs and their Succeſſo2s, pꝛeſented, pꝛe⸗ 
ferred, and collated thereunto befd2e any other Perſon 92 
Perſons whatſoever, avoiving as much as map be the 


Siving of moze Benences than one to any one In⸗ 
cumbent: And fo the End that all Suſpicion of indiree 
Dealing, which might hereafter be uſed az put in pꝛat⸗ 
tiſe by the afozeſaid Governoꝛs o2 their Succeſſo2s, oꝛ a. 
ay of them, contrary to the true Intent and _ 
4 


4 


Rei 
the 
ap 


«_þ? oa ca 


7 , 


N 


| Parr X. The Caſe of Sutton's Hoſpital. 


may be p2evented and taken -onf 


Will an 
Ark 


godly and 
ents mentioned, 92 any Part 
any of them, ſhall * any — 


any of chem leaſed, demiſed, granted, oz conveyed ty 
them the ſaid Governozs, oz their Duccefſo2s, q to am 
of them, oz to ouy Aer Perſon oz Perſons whatſoever, 
foz 02 to the Uſe, Benefit,” 02 Behoof of the ſuid Gover- 
nozs, oz of their Duccefſos, oz of any of them, Althy' 
exp2eſs Pention of the clear yearly Ualue and Certainty 
of the Pꝛemiſles, oz any of them, oz of any other Gifts 
oz G2ants by Us 02 any of our P2ogenito2s 02 P2edeceſ- 
ſozs to the fozeſaty Thomas Sutton heretofoze made, is 
not made, 02 any Statute, Ac, D2dinance, P2ove 
Pꝛoclamation, oz Reſtraint to the contrary 

made, o2dained, oz pꝛovided, oꝛ any other Thing; Canſfe, 


£2 Batter whatſoever in any wiſe notwichſtanding: In 


Witneſs whereof We have canſed theſe our Letters to be 
made Patents, Witneſs our ſelf at Weſtminſter the two 
and twentieth Day of June, in the ninth Bear of our 
Reign of England, France and Ireland, and of Scotland 
the Fliv. prout per eaſdem literas patentes plenius liquet & 
apparet. 

5 t ulterius Jur. prædict. dicunt ſuper ſacramentum ſuum 
ptædi quod prædictus Tho. Sutton de omnibus & ſin- 
pul — prædictis cum pertinentiis in forma prædicta 
eifit. exiſten, idem Thomas Sutton poſtea, & ante præ- 
ditum tem pus quo, &c. ſcilicet triceſimo die Oftobris anno 
regni domini Jacobi nunc Regis Angliz nono ſupradicto, 
fecit quoddam ſerĩptum ſuum ſigillo ſuo ſigillat', geren. dat. 
eiſdem die & anno; ac Jur. prædictis in evidenc. oſtenſ. cui- 
dam Johanni Hutton Clerico, tenor cujus quidem ſeripti ſe- 
tur in hæc verba. | | | 


T2 all to whom theſe Pꝛeſents ſhall come, Tho. Sutton 
of Balſham in the County of Cambridge Eſq; ſendeth 
greeting: Whereas it hath pleaſed the King's moſt excel- 
lent Ma jeſty that now is, by his Vighnels's Letters Pas 
tents bearing Date at Weſtminſter the two and a 
= way 
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Day of June, in this pꝛeſent ninth Pear of his Pighnels 
Reign over England, upon the humble Suit of 15 ſaid 
"Thomas Sutton, to give Licence,” Power and Authozity 
to dun the I. hee _— 5 ue id crec 
an and Free- yu | ec 
late dilfolved Charter-houle belldes Smithfield in 
.County of Middleſex, And like Licence, Power and 
Authmitp to: him the ſaid Thomas Sutton, at any Time 
during his Life fo oadain, e 8 and place a Paſter of 
the ſaid ital, and that the ſaiv Yoſpital ſhould be 
called by Name of the Yoſpital of King James, found: 
ed in Charter-houſe within the County of Middleſex, 
at the humble Petition and only Coſts and Charges of 
Thomas Sutton Tſquire : And where furthermoze by the 
aid Letters Patents the Paſter of the ſaid Boſpital fo; 
992 Time being is o2dained and appointed to be one ot 
ſixteen Governozs of the Lands, . leſions, Reve⸗ 
nues, and Goods of the ſaid Yoſpital, And that the ſame 
ſixteen Governozs are by the (aid Letters Patents incoz- 
2ate to purchaſe and take Lands to and their 
FSuccelozs foz ever, fo2 the Paintenance of the ſaid Yoſ- 
tal, by the Name of the Governozs of the Lands, * 
eſſions, Revenues, and Goods of the Yoſpital of Ring 
James, founded in the Charter-houſe within the County of 
Middleſex, at the humble Petition and only Coſts and 
Charges of Thomas Sutton Tſquire, as by the ſaid Let- 
ters nts (among other ngs) moze at large may 
appear: By Reaſon whereof, there muſt be a Paſter 
made befoze ſuch Time as the ſaid Tho. Sutton ran convey 
the Lands intended by the ſaid Thomas Sutton fo be con- 
veyed ſoz the Paintenance of the ſaid Yoſ ital unto the 
ſaid Governoꝛs, acco2ding fo the ſaid Letters Pa⸗ 
tents: Now the ſaid Thomas Sutton, minding the Per⸗ 
fozmance of the ſaid charitable Ac, hath accozding to 
the ewe given him by the ſaid Letters Patents, and 
by theſe P2eſents doth place, ozdain, nominate, conſti- W de c 
tute and appoint his right truſty and well beloved Joan de c. 
Hutton Clerk, the firſt and pꝛeſent Maſter of the Hoſp Wl dern 
tal of + | James, founded in the Charter-houſe within the W' Fc, 
County of Middleſex, at the humble Petition and only colley 
.Coſts and Charges of Thomas Sutton Eſquire, To have i Cine 
and to hold the ſaid Difice, Room, and Place of Pater W 1), 
of the ſaid Poſpital unto him the ſald John Hutton, from ton cl 
557 70 faz and during the good Mül and Pleaſure 0 bouſe 


e ſaid Tho, Sutton: Jn Witneſs whereof te ſaid The all 
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br x. The Caſe of Sutton's Hoſpital, 


præd. dicunt ſuper ſacramentum ſuum 
2 quod prædictus Thomas Sutton, de omnibus & 
üngulis præmiſſis præd. cum pertinentiis in forma pred. ſei- 
fit exiſten. poſtea & ante prædictum 575 uo, &c. ſci- 
licet primo die Novembris anno regni dicti domini regis 
nunc Angliz, &c. nono ſupradiR. fecit quandam Indenturam 
ſuam, inter ipſum Thomam Sutton pet nomen Tho. Sut- 
ton de Balſham in comitat. Caritabr: armiger. ex una parte, 
& reverendiſſimum in Deo patrem Georgium dom. Archie- 
piſcopum Cantuar. primat. & metropolitan. totius Angliz, & 
prznobilem Thomam dom. Elleſmere dominum Cancellar, 
Angliz, prænobilem Rob, comit. Salisbury domirium mag- 
num Theſaur. Angliz, reverend. patrem in Deo Lancelot. 
dominum Epiſcopum Elien', Edward. Coke milit. dominum 
capital. Juſtic. de Com. Banco, Tho. Foſter milit. unum Ju- 
fic, de Communi Banco, Henricum Hobart milit. & baro- 
net, attorn. general. dicti domini regis nunc, Johannem O- 
reral Decanum cathedral. Eccleſiæ ſancti Pauli in London, 
Georgium Mountaine Decanum Collegiat. Eccleſiæ Weſtm. 
Henr. Thursby armig. unum magr. cur. Cancellar', Galfrid. 
Nightingale armig', Ricard. Sutton armig', Johannem Law 
pen, Thomam Browne gen', & Johannem Hutton Cleri- 
cum, per noming reverendiſſimi in Deo patris Georgii Do- 
mini Archiepiſc. Cantuar. primat. & metropolit. totius An- 
gli, prænobilis Thome domini- Elleſmere domin. Cancel. 
Angle, prænobilis Roberti comitis Salisbury domini mag- 
u Theſaur. Angliz, reverend. in Deo patris 7 ohannis dom; 
ni Epiſcopi Lond. reverend. patris in Deo Lanceloti dom ini 
Epiſcopi Ellen, Edwardi Coke militis domini capitalis Juſt. 
de communib. placitis, Thomæ Foſter mil. unius Juſtic. cur. 
de communib. placitis, H. Hobart mil. & baron. attorn. ge- 
neral. dom. noſtri regis, Johannis Overal decani cathedral}; 
Ecclefiz ſancti Pauli in London. Georgii Mountaine Decani 
collegiat. Ecclefiz Weſtm. Hen. Thursby ar. unius magr. cur, 
Cancellar?, Galfrid. Nightingale ar, Ricardi Sutton armig', 
Johannis Lawe gen, Tho. Browne gen', & Johannis Hut- 
ton clerici Magiſtri Hoſpitalis regis Jacobi fundat. in Charter- 
bouſe infra comitatum Midd, at humilem petitionem & ſola 
uultag. & onera Thom. Sutton ar. primorum & præſentorum 
D Guberns- 
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verend Fa 


The Caſe of Sutton's Hoſpital. Paxr X 
Gubernatotum terrarum, poſſeſſionum, reverſionum, & bo- 
norum Hoſpitalis regis Jacobi fundat. in Charterhouſe infra 
comitatum Midd. ad humilem petitionem & ſola cuſtagia 
& onera Tho. Sutton ar, ex altera fact. ac infra E 
menſes tunc prox. fequen', ſcilicet quarto die Novemb, an. 

dom. Jacobi nunc reg, Angliz nong ſuprad', in cur. Can- 
cell dicti dom. regis nunc, apud Weſtm. pred. tunc exiſf, 
debito modo de recordo irrotulat, ſecundum formam ſtatuti 
in hujuſmodi caſu edit. & # = ag Ac cujus una pars inde fi- 

illo præd. Tho. Sutton figillat. & Jur. pred. in evidenc, o- 

. fuit, geren. dat. eiſdem die & anno, cujus quidem In- 
dentur. tenor ſequitur in hæc ver q | 
This Jndenture made the firſt Day of November, in 
Pear of our Lo God Dne thouſand ſix hundzed and 
even, and in the Pears of the Reign of our Sovereign 
92D James, by the Gzate of God, 9 England, 
Scotland, France and Ireland, Defender of the Faith, &c. 
That is to ſay, of England, France and Ireland the Ninth, 
and of Scotland the five and foztieth, Between Thomaz 
Sutton, of Balſham in the Connty of Cambridge Clquire 
of the one Party, And the Pot Reverend Father in 
God, George, Lozd Archbiſhop of Canterbury, Pzimate 
and Petropelitan of aft England, And the Right Yo- 
nourable Thomas Lo2d Elleſmere Loz2d Chancello2 of 
England, The Right Yononrable Robert Earl of Salif 
bury Lo2d Treaſurer of England, The Right Re- 
Father in God, John 1 025 Biſhop of London, 
The Right Reverend Father in God Lancelot, Lozd 
Withop of Ely, Sir Edward Coke Knight, Lozd Chief 
Jnſtice of the Common. Pleas, Sir Thomas Foſter 
Knighf,' one of the Juſtices of the Court of Common 
Pleas, Sir Henry Hobart Knight and Baronet, Atta, 
ney General of our Sovereign Lozd the King, John 
Overall Dean of the Cathedzal Church of Saint 
Paul in London, George Mountain Dean of Ca 
legiate Church of Weftminfter, Henry Thurdby Cſquire, 
one of the Maſters of the Court of Chancery, Jeffrey 
Nightingale Eſquire, Richard Sutton Eſquire, John Lav 
Gentleman, Thomas Browne Gentleman, and John Hut- 
| ron Clerk, Paſlker of the Yoſpital of King James, found, 
ed in Charter-houſe within the Caunty of Middleſex, af 
the humble Petition and only Coſts and ' Charges ol 
Thomas Sutton Eſquire, the firſt and pꝛeſent Govern0? 
Y the Lands, Poſſefſions, Revenues and Goods of the 
of King James. founded in Charter-bouſe way 
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Part X The Caſe of Sutton's Hoſpi tal. 
County of Middleſex, at ble Petition 

n Colts and Charges of Tel dene c ay 11 

other Part, witneſteth, That whereas it hath pleaſed 


mee 


erect, found, and 
late diſſol ved 
County 


e, fo 


School 
and Education « 1 
s, and that the ſaid DYoſpital d foz ever 
afterwards be incozpozated, named, and called the Yos 
tal of King James founded in Charter-houſe within the 


m 
of Middleſex, at the humble Petition and only 
and Charges of Thomas Saen Eintr. And that 
faid Thomas Sutton during his Life, and after 
the ſatd Go and their Succeſſo2s foz 
| _ have Power, Licence, and Authozity fo 
nt, and Place. therein a Paffer, a Pzeach- 
maſter os Es and 9 ers of 
People, Scholars, cers as ' thouid think 
and in Default thercof his Pajelty his Beirs 
Succefſozs; and where like wiſe cur ſaid Sovereign 


the King's 
inco2pozated ans 
Lozd Treaſurer, John Biſhop of London, — 
E Edward Coke Knight, Sir Thomas Fo- 
ight, Dir * 
0 


ingale, Richard Sutton, John Lawe, Thomas Browne, 
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fay uſe within the Caunty Ap rms 


4 | bath thereby 
nted Licence, as well to the ſajd Governozs — their 


tceſſozs, to have, take and purchaſe, as alſo Licence 
D 2 and 
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* | The Caſe of Sutton's Hoſpital. , Parr X. 
and Autyvzity to the ſaid Thomas Sutton his Peirs and 
- Aﬀ.gns, to give, grant, and aſſure unto the ſaid Gover- 

no2s and their Succeſſozs, fo2 the better Continuance of 

the ſaid Yoſpital and Free-Dchool fo2-cver, and foz the 

better Paintenance of the Paſter, P2zeacher, Schodl- 

maſter, Uſer, and ſuch Number of 2 People, Scho⸗ 

lars, and Iffccers of and in the ſaid Hol al foz ever as 

ſhall be therein placed as is afo2eſaid, All and every the 

Panozs, Lands, Tenements, Renfs, Reverſions, Ad- 

vowſons and Yereditamefits hereafter- herein mention⸗ 

ed to be granted o2 conveyed, as in and by the ſaid Let⸗ 

ters Patents among other Things moze at large may 
appear, Sithence which ſaid Letters Patents the ſaid 

homas Sutton hath by his Deed 62 Mriting under his 
Band and Deal, bearing Date the thirtieth Day of Oc- 
tober laff, ozdainced and appointed the ſaid John Hutton 
to be the firſt and pꝛeſent 1 5 of the ſaid Yoſpital, 
- acco2ding to the . urpozt, Teno2, and true Meaning 
of the ſaid Letters Patents, And the ſaid Thomas Sut- 
ton being minded in his Life-time to perfect the ſaid 
godlp and charitable Ac. himſelf, and not to leave it 
to be perfozmed after his Death by others. This In⸗ 
denture therefoze witneſſeth, That the (aid Thomas Sut- 
ton, fo2 and in Conſideration of the Continuance of 
the ſaid Yoſpital and Free⸗School - foz ever, and fo; 
the better Paintenance of the ſaid Paſter, P2eacher, 
School⸗maſter, Uſher, pooz People, Scholars, and Df 
ficers fo2 ever hereafter, with the Rents, Revenues, 
: Iſſues, Commodities and P2 of. the Panozs, 
f Lands, Tenements, Rents,- Reverſions, Advowlons, 

| and Hereditaments hereafter in theſs pꝛeſents men- 

2 1nſt. 725. tioned to be conveyed,” and foz and in Conſideration of 
Foitez 34-2- the Sum of five Pounds of tawful other of England, 
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2 Rol.787,785. by the ſaid Lo2d Archbiſhop and other the Governors 
afo2eſatd paid, which ſaid Sum of five Pounds the 
ſaid Thomas Sutton confelſeth and acknowledgeth him- 
ſelf to have received of the ſaid Governozs, and there⸗ 
of doth acquit and diſcharge the ſaid Governozs fo? e- 
ver by theſe P2eſents, And in Conſideration of the 

| pearip Rent of twelve Pence of lawful Poney of Eng- 

F land hereafter in and by theſe Pꝛeſents reſerved to the 

| | ſaid Thomas Sutton and his Yeire, And fo2 divers other 

bath ber reafonable Conſiderations him eſpetiallp moving, 
th (accozding to the ſaid Licence of the King's Past, Wale) | 
fy to him the (aid Thomas Sutton in that Bchalf meer 

; ; _ 
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par X. The Caſe of Sutton“ Hoſpital. | 1 

given, bargained, ſold, granted, confirmed, and convey- 

ed, and by theſe Pzeſents doth fo2 him and his zeirs, 

bargain, fell, give, grant, confirm, and convey unto 

the ſaid Governoꝛs of the Lands, Poſſeff.ons, Revenues, 

and Goods of the Yoſpital of Bing James founded in 

Charter-houſe within the Connty of Middleſex, at the 

humble Petition and only Coſts and Charges of Tho- 

mas Sutton ov 1106 and to their Succeſſoꝛs fo2 ever, All 

that the Panlion-houſe commonly called Charter houſe 

beſides Smithfield in the ſaid County of Middleſex, And 

all and üngular Pefſuages, Youſes, Courts, Yards, | 

Gardens, D2chards, Cloſes, and other Hereditaments 

within the County of Middleſex, lately purchaſed by the 

ſaid Thomas Sutton of the Right Yononurable Thomas 

Earl of Suffolk, And all thoſe his Manozs and Lo2dſhips 

of Southminſter, Norton, Little Hallingbury,” alias Hal- 

logbury Bouchers, and Much Stanbridge in the County 

of Eſſex, with all their and every of their Rights, em⸗ 

bers, and Appurtenances whatſoever, and alſo all thoſe 

his Panozs and Lo2dſhips of Buſtingthorpe alias Buſling- 

thorpe and Dunnesby in the County of Lincoln, with their 

and every of their Rights, Pembers and Appurte- 

nantes whatſoever, And alſo all thoſe his Manoꝛs of 

Salthorpe alias Salthrope alias Haltherope, alias Hal- 

1 Chilton, Blackgrove, Uffcot, Miſenden alias Mi- 

ſunden, Watleſcot alias Wigleſcote alias Wigelſcete, Weſ⸗ 

cote alias Weſcete, and Elſcomb in the County of Wilts, 

with their and every of their Rights, Pembers and Ap- | 

enances, and alſo all that his Park called Elcombe " 

ark in Elcombe in the ſaid County of Wilts, with its 
Rights, Pembers, and Appurtenances, And all thoſe 
1s Lands and Paſture Gꝛounds called Blackgrove, con- 
lamng by Eſtimation two hundzed Acres of Paſture 
with their 3 in Blackgrove and Wroughton 
ln the ſaid County of Wilts, and alſo all thoſe Lands 
ind Paſtures containing by Eſtamation one hundzed 

acres of Land, and ſixty Acres of Paſture, with the 

appurtenances in Wiggleſcote and Wroughton in the ſaid 
County of Wiles, And alſo all thoſe his two Peſſuages and 

ne thouſand: Acres of Land, two thouſand Acres of Pa-- 

ture, thꝛee hundzed Acres of Peadow, and thꝛee hundꝛrd = 

acres of Wood with the Appurtenances in Brodehinton- = 

ln the ſaid County of Wilts, And all thoſe his PBatto2s ll 

nd Lo2dſhips of Campes alias Campes Caſtle atherwiſe 

alled Caſtle Campes with _ Appurtenances, 1 4 
| 3 ng 
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25 92 in either of them, az elſewhere 
Renn of England, And alſo all that his 
in the County of Cambridge with 

the Rights, Pembers and 
foever, And all thoſe his Pelluages and L 
lying and being in the Partſhes of Hackney and 
ham in the Coun er ng 02 in ei 
with their and Rights 

— eof whatſoever, which 


ir Willi 


Le 


» Re- 
adows, Paſtures, Woods, Ad⸗ 
of Churches, Liberties, * 
editaments 


any of them, with all and every their Rights, Pemb 
and Appurtenances whatſoever, and alſo all Letters 2 
tents, Indentures, Deeds, Charters, Extents, Count⸗ 
Kolls, and other Writings, Piniments, and C viden⸗ 
ces whatſoever, concerning the P2zemilles oz any of 
em 02 any Part 02 Parcel of them oz any of them, Ex- 
cept and always fo2ep2iſed out of theſe P2eſents the Pa- 


noꝛs 02 Lo2dſhips of Littlebury and Haddeſtocke with the 


1eDury 

Appurtenances in the ſaid * Eſſex, and all and 
fingular Melluages, Lands, Lenements, Liberties, 
221vileges, Franchiſes, and Mereditaments, Part, 
arcel, 02 Pember, oz accepted, reputed, oz taken as 
Part, Parcel 02 Pember of the ſaid Panozs of Little- 
bury and Haddeſtocke, 02 of either of them, 02 to the 
ſaid Pano2 ot Littlebury and Haddeftocke oz either 
of them belonging oz apperfaining, To have and t0 
d the ſaid Manſion⸗houſe, called the Charter- houſe 
eſides Smithfield and all and every the ſaid Panos, 
Lo2dſhips, Peſſuages, Parks, Lands, Tenements, 
Rents, Reverſions, Services, Advowſons, Liberties, 
Franchiſes, | 2ihileges and Pereditaments, and all v 
ther the P2enifos, with their and every of their Nights, 
Members and Appurtenances(except befoze excepted) unt 
the laid 9 of the Lands, Polſeions, bene 

a * 
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Ch 

humble Pet 
Sutton E , and 
and C 


of al and ſingular the ſaid Panoꝛs 
— 1A Heredi 
from Time to Time truly, faithfully, and wholly diſtri⸗ 
buted, converted, and imploped by the ſaid — 
and their Snccefſozs to and foz the 

Confinuan 


ſaid 


Z 


lawful fo2 the ſaid Thomas Sut- 


the Pꝛemiſſes and into every o2 
to enter and diſtrain, and 


: 


carry AN 


changeably have ſet their Bands and Deals, given 
Pay and Pear firſt above waitten, 


Et ulterius Juratores . dicunt ſuper ſacramentum ſu- 
an præd. quod præd. Thomas Sutton de præd. p'miſlis cum 
nentiis in com. Midd. ut præfertur fit. exiſten, idem 
ho. Sutton poſt pred, —_— barganMtn & venditionem 
| 4 | de 
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The Caſe of Sutton's Hoſpital. Parr X. 
de iſſis ictis cum inentiis unde, &c. per 
Akckam Thon comitem FN uffolk. præfat. Thomæ Sutton 
fat, Ac poſt pred. irrotulament. ejuſdem Indenturæ; & 
ante literas patentes Ty per præfatum dominum re- 
gem nunc ut præfert. fact. & ante præd. Indentur. fact. inter 
pred. Thomam Sutton ex una parte, & præd. Georgium 
Archiepiſcopum Cantuar. primat. & metropolitan. totius 
Angliæ, & al. de altera parte, geren. dat. primo die No- | 
vemb. anno regni dicti dom. regis nunc nono ſuprad. ap- g 

quendam Ric m Birde fore Janitor", Anglice, to be 6 
Po2ter, pred, meſſuagii voc. the late diſſolved Charter- ] 
houſe beitdes Smithfield; præd. Tho, Sutton, qui quidem e 
Ric us Birde continua vit Janitor ejuſdem meſſuag. * in- d 
dent. illa. fact. inter pred. Tho. Sutton ex una parte & pred, ; 
Georg. Archiepiſc. Cantuar, & al. ex alter. parte geren. præd. | 
primo die Novemb. ann. reg. dom. regis nunc nono ſuprad. d 
uſqʒ mortem pred. Thome Sutton: Et ulterius Jur. pred, q 
dicunt ſuper ſacram. ſuum præd. quod pred, Thomas Sutton 6 

oſtea & ante pred. tempus quo, &c. ſcilicet, ſecundo die cc 
Novemb, anno dom ĩri — ſexcentefimo undecimo, 8 
81 

na 

m 

Cl 

in 

di 

an 


condidit teſtament. & ultimam voluntat. ſus in ſcript, inter 
alia prout ſequitur in hæc verba. And my UWill and 
Peaning is, Chat unleſs the ſaid Dir Francis Popham 
and the ſaid Lady Anne his Wife do o2 ſhall give to mine 
Trecuto2 02 Cxecuto2s a general Acquittance oz Releaſe 
to the Cffect above-mentioned, That then as well the 
ſai) Legacy of two thouſand Parks fo willed to be 
given to the ſaid Sir Francis Popham and the Lady Anne 
his Wife, As alſo the, other ſeveral Legacies given 
and bequeathed unto every of the ſaid Childzen of the 
ſaid Sir Francis -Popham and the Lady his Wife, ſhall 
remain and ve to the Uſe of mine Executoꝛ o2 Executoꝛs, 
fo be wholly diſpoſed and given by them, within one 
Whole Pear after my Deteale, partly to the Pending ol 
the Highways, and partly to pooz Paids Parriages, 
and partly to the Keleaſing of pooz Men that lie in Pu⸗ 
fon fo2 Debt, and. partly to the poo2 People of my in. 
tended Yoſpital, when it ſhall pleaſe God it ſhall be 
-eſtabliſhed and erected: Alſs J give fo2 and fowards 
the Building of mine intended Voſpital, Chapel, and 
School-houle the Dum of five thouſand Pounds: Item, 
I give info the Treaſury oꝛ Stoze⸗houſe of inp in⸗ 
| tended Moſpital, to begin their Stock with and te 
defend the Rights of the Mouſe one thouſand Pounds 
of lawful Engliſh Poney: And J give to every ont 
of my Feoffees whom J have put in Truſt about my - 
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nded Yoſpital to whom J have not given ing itt 
this 10 1 20 Will, the Sum of keit ür Pounds ir⸗ 


teen Shillings and four Pence of lawful Money of Eng- 


land, prout per eadem teſtamentum & ultimam volunta- 


tem plenius apparet: Et ulterius Jur. prædicti dicunt ſuper - 


facramentum ſuum prædictum, quod prædictus Thomas Sut- 
ton poſtea & ante prædictum tempus quo, &c. ſcilicet duo- 
decimo die Decembris anno regni dicti domini Regis nunc 
nono apud Hackney in comitatu Middleſex obiit fine exitu 
de corpore ſuo legitime procreato; & quod prædictus Simon 
Baxter modo querens eſt & tempore mortis prædicti Tho. 
Sutton fuit conſanguineus & proximus heres prædicti Tho. 
Sutton, videlicet, filius & hæres Dorotheæ ſolius ſororis 

rædicti Thomæ Sutton: Et ulterius Juratores pred. dicunt 
E ſacramentum ſuum prædictum, quod prædicti Richar- 
dus Sutton & Johannes Lawe poſtea & ante præd. tempus 
aw. &c. Claman. ut duo Gubernatores Terrarum, Pos 


effionum, Reventionum, & Bonorum Hoſpitalis Regis Ja- 


cobi fundat. in Charter-houſe infra comitatum Middleſex 
ad humilem petitionem & ſola cuſtag. & onera Thomæ 


Sutton Armiger, in nominibus & ad uſum ill. qui nomi- 


nantur Gubernatores, ut predict. in omnia & ſingula præ- 
miſſa prædicta cum pertinentiis voc. The late diſſolved 
Charter- houſe beſides Smithfield unde, &c. intraver. & fuer. 
inde ſeĩſit, prout lex poſtulat, ſuper quorum quidem Richar- 
di Sutton & Johannis Lawe poſſeſſionem inde, poſtea & 


ante przd. tempus quo, &c. præd. Simon Baxter in eadem 


miſſa cum pertinentiis unde, &c. intravit & fuit inde 
eiſit. 2 lex | quan ſuper cujus quidem Simonis Baxter 
poſſeſſionem inde pred. Richardus Sutton & Johannes Lawe 
prædicto tempore quo, &c. in præmiſſa pred. cum pertinen- 
tiis unde, &c. clamant' ut duo Gubernator. Terrarum, Poſ- 
ſeſſionum, Reventionum, & Bonorum Hoſpitals regis - Ja- 
cobi fundat. in Charter-houſe infra comĩtatum Middleſex ad 
humilem petitionem & ſola cuſtag. & onera Thome Sut- 


ton armig, & in nominibus & ad uſum ill. qui nominantur 


Gubernatores, ut prædicitur, reintraver', prout præd. Simon 


Baxter ſuperius verſus eos queritur: Et ulterius Juratores 
predict; —— ſuper ſacramentum ſuum 3 
prædicti Richardus Sutton & Johannes Lawe in prædicto 
Actu Parliamenti de an. ſeptimo Jacobi regis ſuprad', & in 
redickis Literis Patentibus dicti domini regis, & in pred. 
Indentur. barganiæ & venditionis fact. inter prædict. Tho- 
mam Sutton ex una parte & predict. Georgium Archiepiſco- 
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De Caſe of Sutton's Hoſpital. Parr X. 
Cantuar. & al. ex altera parte, geren. dat. 0 
ovembris anno regni dicti domini regis nunc . bay 
a0 nominar', & præd. Richardus Sutton & Johannes Lawe 
modo defend. ſunt unz & exdem —— one, & non aliæ neque 
diverſz ; & quod præd. Thomas dominus Elleſmere, Rob. 
comes Salisbury, — in Deo pater Lancelot. Epiſco- 
Elien', Tho. Foſter, Henric. Ho Johannes Over, 
Rear icus Thursby, Galfridus N N Richardus Sut. 
ton, Johannes wee & Thomas Browne in 3 actu 
__ de an. ſeptimo ſupradicto nominat, ac in pra- 
tentibus dom ini & in icta Indentu- 
venditionis fact 3 Archiepiſcopo Can- 
N ſunt unæ & eædem perſonæ & non al. neque di. 
verf Er redict. reverendus pater in Deo Georgius rchie- 
piſcopus Cantuar', Thomas dominus Elleſmere, Robertus 


comes ory, ohannes Epiſcopus Lond', Lancelot. E- 
ho. Foſter, Henric. Ho- 


=F Elien', Edward. Coke, 

johannes Overall, Georgius Mountaine, Henricus 
Thurby, Galfrid. Nighting ale, Richardus Sutton, Johannes 
we & Thomas Browne in prædictis literis patentibus 


Gol domini regis mentionat”, * in 3 tædicta Indentura 

iz & venditionis — inter p_ Thomam Sut- 

bo — * m - crore um patrem. in Deo 
* Thomam dominum 


, Ae comitem — 

— Lond. Lancelot. Epiſc , Edwardum Coke, 
22 Foſter, Henricum = Johannem Oven 
Georgium Mountaine, Henricum Thursby, Galfridum 
Nightingale, Ricardum Sutton, Johannem Lawe, Tho- 
mam Browne, & Johannem Hutton ex altera parte, ſunt 
un. & exdem pe * ue direrſ. Et quod om- 
nia maneria, terræ, tenementa, & ereditamenta in pred, 
actu parliamenti b an. ſeptimo ſupradicto, & in pred, lite- 
ris e e ominum — præfato Thomz 

Sutton conc Et in] 

ditionis fact. inter prædictum Thomam Sutton & prefatum 
Georgium Archiepiſcopum Cantuar. & al. (except. tert, te- 
nement. & hæreditament. voc. The late diſſol ved Charter- 
houſe beſides Smithfield, perquiſit. de præd. Thom. comite 
Suffolk.) mentionat. ſunt una & eadem maneria, terr', tene- 
menta, & bæreditamenta, & non al. neque diverl. Et quod 
red. terr. tenement, & hzreditament. vocat. The late dil⸗ 
ved Charter- houſe beſides Smithfield, in pred. Indentura 
Þarganiz & venditionis fact. int. præd. Tho. Sutton & pre- 


fatum Thom. comitem Suff. & al. geren. dat. nono die Mail 
anno 


butter, Johannem Epiſ- 


dicta Indentura barganiæ & ven- 
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Parr x. The Caſe of Sutton! Hoſpital. 
anno regni difti domini regis nunc nono ſupradi 

ictis literis — i domini 2 
pa confect'; & in prædicta Indentura barganiæ & ven- 


ditionis inter predictum Thomam Sutton & prefatum Ar- 


al. neque diverſ. Et quod prædictus Thomas Sutton in pri 
dicto actu parliamenti de an. ſeptimo ſupradicto nominat, & 
in — — predifto Jobanni Hutton fa&', & in om- 
nibus aliis conveianc\, ſcripts, & literis patentibus predict. 
. pos & non al. neque diverſ. 
Et Georgius Moun — conſectio- 

— ædictarum literarum patentium prædicti domini regis 


Et quod preedictus Georgius Mountaine in prædictis literis 
— yeni domini regis — 2 & prædictus 
Georgius Mountaine in — — 2 ven- 
ditionis præfatum Thomam Sutton ict. 10 
Archiepiizops Cantuar. & al. ut præfertur LonfeR. — 
eſt una & eadem perſona & non al. neque diverſ. Et quod 
prediftus Johannes Hutton in præd. ſcript. nominatus & in 
—5 Indentura barganiz & venditionis prædicti Thomæ 
tton nominat', eſt ana & eadem perſona, & non al. neque 
direrſ. Sed utrum ſuper tots materia prædict. = Jur. pred, 
in forma n 
johannes Lawe ſunt culpabil. de tranſgrefl. prædict. necne, 
idem Jur. — ignor ; & pet. inde ad viſament. cur. hic, 
upe 


&c. Et ſi r tota materia præd. Jur. prædict. in for- 
ma præd. compert. videbitur — kc quod . Richardus 
Sutton & Johannes Lawe ſunt culpa 


il. de tranſgr. pred. 
tunc iidem Jur. dicunt ſuper facrament. ſuum a, uod 
pted. Richardus Sutton & Johannes Lawe ſunt culpabil. de 


tranſgr. præd. prout præd. Simon Baxter ſuperius verſus eos 


inde queritur; & tunc aſſidunt dampn. ĩpſius Simonis Baxter 
occaſione tranſgr. ill. ultra miſ. & cuſtag. ſua per ipſum circa 
ſectam ſuam in hac parte appoſit. ad unum denarium & pro 
mi. & cuſtag. ill. ad duodecim denar': Et fi ſuper tota ma- 
teria præd. per Jur. pred. in forma præd. compert. vide bitur 
cur, hic qd. præd. Richardus Sutton & Johan. Lawe non ſunt 
culpabil. de tranſgr. przd',tunc iidem Jur. dicunt ſuper ſacram. 
ſum pred. qd. præd. Richardus Sutton & Johan. Lawe non 
ſunt inde culpab. prout iidem Ric us Sutton & Johan. Lawe 
ſuperius pro ſe allegaver. Et quia cur. dn'i regis hie de judicio 


ſuo de & ſup' præmiſſ. reddend. nondum adviſatur, dies = 


= +, 3 
4 C ** 7 2 = 
= 


"$4" 3 Hoſpiral.. Part X. 9 
3 PIE. tt pud Weftm. uſi ; | 
| ercurii prox. poſt quinden. e e de Judicio 15 "4 
de & ſuper præm liſſis aud iend. eo quod cur. dom domino r 

inde nondum, 2 Ad quem An) coram 

apud Weſtm. ven. partes pred. per attorn. — 
i quia cur. domini regis hic de jadicio ſuo de & ſuper 
miſſ. reddend. nondum inn rg dies inde. ulter. the: ef * 
 ,tibuy' — Craft domino Weſtm. uſque diem 


d 


- Vener. Tinĩtat: de judic. ſuo inde ky 
| en quod cur. aur did ani Ti regis hic inde -nondum, 
| &c. + Super quo viſ. & per cur. difti domini regis nunc hic 
Lene intellectis omnibus fingulis iſſis maturaque deli- 
N jone inde habita, — — regis 
nunc hic ſuper tota materia ſuperius in ſorma 
3 comperta, Sutton nt Johannes Lawe non 
ſant-culpabil. de tranſgr pred prout iidem Richardus Sut- 
ton & K pro ſe allegaver, conſ. eſt quod 


22 on Baxter nihi Linda pike er e den fl 
pro falſo clam. ſuo indo fit in mia; & pred. Richardus 
Sutton & — Lawe eant inde fine die, &c. Et ulte- 
— conſ. eſt præd. Richardus Sutton & Johannes Lawe 
2 prefat. Simon. Baxter viginti uatuor libr. 

pro — & cuſtay . ſuis, per i ipſos circa * in hac 
ſuſtent?, eiſdem Richardo Sutton & Johanni Lawe ex 


— ſuo per cur. dif domini gy ana: nunc 2 jurta formam 
in huj Bulmod caſu inde n e viſ. adjudi- 
pn 2 * — Seen Tehanes We Ne 
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ICH. 10 Jacobi Rot. 514. In the King's Benth je k. Ce 
"between Sim." Bixter, Plaintiff, and Nic. Sutton 2 * 
nd a Treſpaſs, De ev 

uod iff? zo May, to Fac. a Capital Meſſuage cal- | 
arter-lo:fe, in the Pariſh of St. Sepuichres, in the 


— ' eo - ⏑— yes .c- - -- 


Judges of the ſame Court, into the Exchequer-Chamber ; 


ud it was 4 at the Bar for the Plaintiff by John 200 
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| The Caſe of Sutton's Hoſpital. Pane x 


AR by the Letters Patent 22 Funii 9 Fac. Reg, was utter- 
void. Note Reader, the ſaid AR can't give the faid 
Houſe called the Charrer-Howfe, for Surron Keb. 


terwards, vis. 9 May 9 Fac. Reg. as by © Record ap- 


2. ObjeRion+ | 2. That no Hoſpital was founded by Sutton, & therefore 
Poltea 25. b. the Incorporation failed; becauſe Surtom had the King's Li. 
cence to Found, EreQ and Eftabliſh an Hoſpital, which 

was an Act precedent to be performed by Sutton: before the 
Incorporation, which he hath not done; and fo he has not 

purſued his Licence ; which Licence the King might have 
countermanded ; and which was countermanded in Law by 

| the Death of Sutton. | 

4. Objeftion . That the 2 by his Charter can't name the Houſe 
ſtea 28. b. ai Inheritance of Surtan to be an — — for that would 

\ e eno ſolo, SOL 

. Objetion, 4. The Pli eyery Corporation ought to be certain, 
Polteazg.a. for without & certain Place there can't be any I ti- 

| on; but here the Licence to Sutton is to found an Hoſpi- 
tal at or in vb Charter-Howſe'; ſo that be may found it in 

| all or any Part of the ſame Houſe, and therefore till Sutton 
has founded ir certain, there is not any Certainty of the 

Place, and by 1 wor no Corporation. To which was 

added, that a Place by a known Name is not ſufficient to 

the Name of an jon, but it t to be 


5. 
. 


bear date 22 FJunii Anno 9. and the Writing of Nomination 
30 Offob, Anno 9. and ſo the Letters Patent are repugnant 

- in themſelves and yoid. 
' 6. Objeftion. _ 6. Until there be an aftual Hoſpital and Poor in it, there 
 Poltea 32. a. can't be Governarg of them, 'for Governors ought not to be 
idle, or as Cpyhers in Algebra ; for Governors and Goren 
ment are relarive, quæ ſunt ſimul tempore, and as well i 
his Will as in other Iuſtruments, he has called it many 
Aenne xd Holpigat 8 f 4 * 
7. Objection. J. To every ſuch Corporat. a F tian is requiſite; and 
. Itea 33. 2. here is not any 2. made by — For firſt de 
bought to have per verde praſeripta & in rerminis term 
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Paar k. The Caſe of Sutton's Hoſpirad. ” 


Compares 


ſhall not be-known who ſhould be the 
on Confuſion would enſue, - bel i 
8. The Nomination of the Maſter made by Sul ton is 8. Objeha. 


vernots upon Truſt and Confidence, and a Bady Politick 
aggregate of many can't ſtand ſeiſed of a Truſt or Confi- 
denee to the Uſe of another. 3. Becavſe no Hoſpital wa 
founded by Fut tom according to his Licence, and for all the 
ather Objections made againſt the Foundation and Incorpo- 
ration, the ſaid Bargain and Sale was void, and by Conſe- 
all che ſaid Manors deſcended to the Plaintiff as 
That no Haie incorpora ed by the ſaid Let 
10. no Hoſpital was 1 t i 10, Obje Sion. 
ters Patent, and therefore it was objected, That the King Pottca 3. 
could not incorporate them by the Name of Governors, 
Cc. of the Hoſpital, but of an Hoſpital in Law, or « legal 
Holpical, ag it was called; for the Governors can't plead, 
that they are ſeiſed in jure Heſpitalis ſui, becaule in Law 
there was not any Hoſpital, r. : 
\ Which brief Report I have made of theſe Objections, be- 
bauſe I thiok em, ar the greater Part of them were not wor- 
thy to be moved at the Bar, nor remembred at the Bencb. 
And that this Caſe was adjourn'd to the Excb. Chamb. by the 
pay ha Juitices. 
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The Caſe of Sutton's 'Hoſpiral. Parr x. 

f uſtices of the King's Bench, more, for the Weight of the 

, alue, chen for the Difficulty of the Law in the Caſe. And 
the entire Record, as appears before by the Exceptions, 
ought to be the Caſe, the which was argued openly in the. 
Exchequer-Chamber by all the Judges of England, and Ba- 
rons of the Exchequer, (except the Chief Juſtice of the 
| King's Bench, who was then fick,) viz. Sir Rob. Houghton, 
- who argved Sir Auguſtine Nicholls, Sir Jobn Dodderiage, Sir Humfrey 
In the Caſe.) Jſinch, Sir "Edward Bromly, Sir Fohn Croke," Sir James 
Altham, Sir George Snigge,” Sir Peter Warburton,- Sir 
Lawrence Tanfield Chief Baron, and Sir Edward Cole 
| GO Juſtice of — Cops Pleas. mow ie reſolved 
I TH them all in their Arguments (except by Baron Snigge 
8 2 uſtice Croke) that —— ould be given again 
the Plaintiff, Et quia rectum eſt index ſui & obliqui. A 
Right Line makes Diſcovery not only of that which is 
Right, but of that which is wrong and crooked ; and the 
Confirmation' of the Right and Truth, is the Confutation 
of Error and Falſhood. I will report the Effect of the Rea- 
ſons and Cauſes affirming and confirming the Reſolutions of 
the Judges, which are of ſo great V — and 
Gravity, that it is not neceſſary that the ObjeMons ſhould 


have any particular Anſwer, and 3 et for the Satisfaction of 


* 


all, every one of them ſhall be particularly anſwered. And 
becauſe this Caſe chiefly de upon the Letters Patent, 
and the beſt Expoſition of the King's Charter is upon the 
Confideration of the whole Charter, to the Char- 
ter by the Charter it ſelf, verba carte regiæ æque portant 
8 2 expoſitionem ; 5 Letters _ in — 
: ale are viſtera catiſe, & expoſitio que ex viſteribus cauſe 
E — _— naſtitur eſt aptiſſema & fortiſfema ts lege, all the Parts of 
the Letters Patent were conſidered, and every material 
| Part thereof explained according to the'true 'and genuine 
Senſe, which is the beſt Method, upon the Conſideration 
of many others, for the more clear Report of this Caſe. 
1 Part of tbe The firſt Part of the ſaid Charter contains à ſhort Recital' ff fd. i 
K. Charter. of two Things, 1. of the Title of the Act of 9 Feb. Anno 9. er 

' Anſw.to01-Obj. viz. An Act to confirm and enable the Ereftion and Eſtc- 
_—— bliſoment of an Hoſpitnl and free Grammar- School, done and 
intended to be done by Thomas Sutton, Eſq; which Title 
proves that no Hoſpital,” Cc. was founded by the AQ it 
ſelf; but the Scope of the Act was to enable Sutton to erett 


and eſtabliſh an Hoſpital, c. and therefore the Title faith, ; iſe, b 
intended to be done and performed by Thomas Sutton, EG 1 
b 


And that alſo appears by divers Parts of the Body of tbe 
Act, which are all iz futuro & nibil in prope 
; | N 


S ©. + = 3 © © e 


Par X. The Caſe of Sutton's Hoſpital. - 
1. Be it tbereſore enatted, That in the Town of Halingbury, + 
Oc. there may be huilded one meet Houſe for Abiding of poor 

People and Scholars, &c. which are Words de futuro, and it is 
not certain in what Part of the Town the Houſe ſhall be built, 


* win 


Vc. 2. And that tbe ſame ſhall and may be called and named 


the Hoſpital of King James; which are Words alſo 4e futu- 


70. 3. Aud that the Lord Archbiſpop of Canterbury, &c. ſhall 


and may be the Governors, &c. 4. And that the ſame Go- 


vernours, c. ſhall for ever hereafter ſtand and be incorpo- 
rated: Which Words ought to be intended to take Effect 
after the Exection of the Hoſpital, c. in a certain Place, 
Ec. and fo the Conſtruction is in futuro, which well appears 
by the Words de futuro following, and may have perpetual 
Hucceſſion 5. And may for ever hereafter have, hold, and 
enjoy, Lordſhips, Manor, &c. without Licence of Atienation 
or Licence of Mortmain. By which it appears, that this 
Clauſe is not in Effect, but a Licence to give Manors, 
Lands, Cc. held in Capite without other Licence of Alie- 
ration, and alſo without other Licence of Mortmain. But 
this Clauſe, was ſuperfluous and impertinent if the Land 


ſhould paſs by the Act it ſelf, for then no Licence in thoſe - 
Caſes was requiſite, And without Queſtion if it were admit- - 


ted that there was a Corporation, yet no Lands are given to 
it by thoſe Words de futuro. Alſo although the ſaid Lands 
were given them, yet the King by his Letters Patent can 
erect and incorporate an Hoſpital in the Charter-houſe, 
which was purchaſed after the Act, and the Action of 
Treſpaſs in the Caſe at Bar is for a Treſpaſs done in the 
Charter-houſe. But it was reſolved by all the Juſtices and 
Barons of the Exchequer (except Juſtice Croke) that the 
AR of 9 Fac. doth not incorporate the Governors, Sc. 
but in futuro, which never did nor can take Effect; and 
by Conſequence no Land was or could be given thereby. 


The 2d Branch of the Recital is of the Purchaſe of the The 2d Brarch 


25 


Charter- houſe after the Act, which as it is there rehear- of the Charter. 


ed,” is more fit and commodious than Halingbuny to be 
converted into an Hoſpital. 


In the ſecond Part Sutton is a Suitor and Petitioner to 


the King for four Things, 1. To give Licence to found, e- 
ret and eſtabliſh an Hoſpital-houſe, Sc. and free Grammar 
Shoot, &c. at or in the Charter-houſe, wherein has been 
obſerved the Incertainty of the Suit, vi. at or in the Charter- 
luuſe, but of that hereafter. 2. To incorporate the Governors 
ereafter named, ſo that Sutton himſelf names the Governors 


Which the K. incorporates. 3. By furs Name of Incorporation 
F* 2: ihe © "Ar; ew 
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The Caſe of Sutton's Hoſpital. Parr X. 

& is bereafier mentioned to have Capacity and Ability, &c. 

by which alſo ic appears, that Sutton deviſes and preſcribes 

the Name of the Incorporation; and by all theſe chret 

Clauſes it appears, That the Suit of Surton and his ex- 

preſs Conſent was, that the Governors ſhould be named of 

the ſaid Houſe called the Charter-houſe. 4. Sutton was 

Suitor, that the Governors, Sc. might take in Mortmam 

the better Maintainance of the ſaid Hoſpital, free 
School, Preacher, &c. | 
The zd part The third Part of the Letters Patent contains Grants 
of the Charter. and Acts made by the King in two Manners, ſc. by Way 
Alter. of Licence and by Way of Grant; of the Licences ſome 
| are requiſite, ſome abundant and not requiſite ; and ſome 
requiſite for the Suſtentation of the Poor, Sc. and not to 
the Eſſence of the Corporation z and of the Grants, ſome 
are in præſonti, and ſome in futuro, and of each of them 
ſome are of Neceſſity, and ſome explanatory and not of 
Neceſſity; and thoſe which are of Neceſſity, ſome are of 
Neceſſity to the Creation of this Body politick, and ſome 
to the Continuance and Preſervation of it. And into thoſe 
Branches all the ſaid Letters Patent are divided, which 
Mall be obſerved as they ariſe and have Place in the 
ſame Letters Patent: But before all the Licences and 
Grants, the D pooines a Preamble, ſc. The King af- 
fefting ſo good a Work, of his Princely Diſpoſition and Care 
for the Furtherance thereof, and that the ſame may take 
the better Effeft, Sc. (wherein a th the Honour, 
Charity, and pious Diſpoſition of the King) - giveth Li. 
cence to T. gutton, his Heirs, Executors, Admmiſtrators ans 
Ain, at all Times hereafter at their Will and Pleaſure to 
place, erect, found and eſtabliſh, at or in the faid Houft 
called the Charter-houſe, one Hoſpital Honſe and Place of 
Abiding for the Finding, Suſtentation, and Relief of fo 
aged, maimed, needy, or impotent People, &c. Alſo to erolt, 
found, &c. one free School for the Inſtruftion, Teaching ans 
Maintenance of poor Children br $holars, &c. And 0 
piace and maintain a learned Schoolmafter and UJhtr # 
reach and inſtruct the ſaid Children in Grammar. And d. 
fo one learned and godly Preacher, to preach and ted? 
the Word of God to all the ſaid Perſons, poor People aut 
7" LOO Children, Members and Officers as or in the ſaid Hou 
ASSbection. This in the firſt Place contains the End of Surton's Piet 
(Co. Lt. o. b and Charity: For a) Sapiens incipit a fine, & quod fri 
127. db. b. ft in intentione, ultimum eſt in Executione. And tha 
Antea 25. b. was a grand Motive to the King of his Royal Authority ® 
give him Means, ſc. by Creation of a capable Body po 
tick by Way of Incorpration, to have a perpetual Succeſſi 
to perſeet and perpetuate {o pious and charitable 2 Wor 
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Parr x. The Caſe of Sutton's Hoſpital, 26 
| And that the Incorporation ought to precede the Execution 
of this Licence, is evident by the Words and Coherence of 
the Letters Patent, fc. for this Licence is in futuro, ſc. to 
Tho. Sutton, his Heirs, Executors, Adminiſtrators and Aſ- 
figns,' ar all Times hereafter at their Will and Pleaſure, &c. 
ſo that it is future as well in Perſons, Heirs, Executors, c. 
as in the Thing to be done. But when he comes to the 
Clauſe of — he doth it per verba de præſenti 
tempore. Anu the ſaid Perſons and their Succeſſors by the 
Name,&c.We do by theſe Preſents for ever hereafter really and 
fully incorporate, &c. By which it follows, that the Incor- 
poration being preſent, and the Execution of this Part of + 
the Licence future, the Incorporation ought of Neceſſity to 
precede the Execution of the Licence. Then foraſmuch as 
the principal Foundation of the Scruple was conceived upon 
theſe Words, to found, eref, and eſtabliſh, the true Ety- 
mology and genuine Senſe of them was conſidered ; and ex 
vi rermini fundare, nihil altud eſt quam fundamentum ja- 
cere ſeu ponere, c. to lay the Foundation of a Building; 
and in this Senſe the Holy Ghoſt (which moved Sutton to 
this Work of Charity) in the Scripture takes it. And there- 
fore in the (a) 1 Regum _ 6. 3. Fundara eft domus anno (a) iReg. cs. 
primo, & anno 11 perfetta fuit domus in omni opere ſuo. er. 37, 38. 
And (b) 1 Regum cap. 16. 34. Eiificavit in diebus illis (6) 1Reg. c. is. 
Hiel de Bethel Ferico in Abiram primitivo fuo fundavit, ver. 36. 
in Segub noviſſimo ſuo poſuit portas. By which it ap- 
pears, that to found is to lay the Foundation of a Building, 
which is the firſt mechanical Part of Architecture. Then 
when the Foundation is laid, then comes the Erection of 
the Houſe, as it is ſaid by the Son of Sirach 49. 15. Erexit 
bis muros, & erexit domus noftras. And although the 
Foundation be well laid, and thereupon a Building well e- 
refted, yet it ought to be well conjoined and eſtabliſhed, 
and therefore this Word eftablifh is added to make the Build- 
e ing have Continuance. 2 Reg. 13. Stabiliam thronum ejus; 
that is, I will make his Throne to have Perdurance and Con- 
10 BE tinuance, So that to found, ereR, and eſtabliſh, are Orera La- 
boris & Labores Architecter and that app ears by the Words 
4 of the Charter it ſelf, ſc. The K. afficting ſo good a Work, tam 
bonum opus: Moreover the ſubſequent Words prove it alſo; 70 
uſe. found, ere, and eſtabliſh, what ? an Hoſpitel-hurrſe. So that : 
ret) BY it clearly appears, that the Effect of this Licence is to make Pt 31. . b. 
PI i fit and to finiſh and furniſh an Hofpital-houſe for the Habi- 
that tation of the Poor, c. See after, Mich. 34 35 Elis. 
the Caſe of the Hoſpital of ZBridewel for the Ex- 
poſition ' of theſe Words, fundo; erigo, & ſtabilio, 
which is a ſtronger Caſe than this is. And this 
Word Place in the firſt Place is to be intended, as 
bath been faid, in the laſt Place, /#i/, To place Poor in it, 
| 1" "Tm 


Eccl. c. 49 v. i⸗ 
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to erect a free School for the Inſtruction of Youth, and for 


the Maintenance of a Preacher. But how ſhall, this holy 
and charitable Intention (that it ſhould remain in Succeſſion 


for ever) be brought to an End and Bffect? The Charter 
it ſelf ſhews it in Effect in this Manner: It is impoſſible to 
take in Succeſſion for ever without a Capacity; and a Ca- 
Pacity to take in Sueceſſion can't be-without Incorporation; 
and the Incorporation can't be created without the King ; 


for this Reaſon the Charter faith, Aud for the Mainte- 


(a) 21E. 4.56. a. 


Co. Lit. 3. 2. 


Cr. El. 35, 363. 
„ane 12. 


1 Kol. 313. 


nance and Continnance of the ſaid Hoſpital, &c. and that 
the ſeme may take the better Effet, that the ſaid Per- 
ſons, &c. be one Body corporate and politick, to have per- 
petual Succeſſuun for ever to endure. We do by theſe Pre- 
ſents for ever hereafter fully and really incorporate, &c. 
to have Capacity and Ability to take, &c. Without this Ca- 
acity the End can't be effected, for (a) Inhabitants of a 
own, or other fingle Perſons (who have not Capacity to 
take in Succeſſion but only to their fingular Heirs) have 
Capacity to take en Inco tion; and after their Incor- 
ration they have Capacity to take in Succeſſion any 
2 Tenements, or Hereditaments; unde ſequitur, 
that the Incorporation which gives Capacity ought to pre- 
cede the Donation of any Land, Sc. Another Licence is 
iven to this new Incorporation to take in Mortmain. This 
fg is not of Neceſſity, either of the Eſſence of the 
Incorporation, or of the Conrinuance of it; but yet it is 
requiſite for the Eſtabliſhment and Maintenance of the 
End, ſcil. to have the Poor ſuſtained, and Scholars inſtruct- 
ed, Sc. For they can't be maintained without a Revenue, 
and the Revenue (as has been ſaid) they can't take and 
retain without a Licence in Mortmain; and therefore thoſe 
two, ſc. Incorporation and Licence in Mortmain ought to 
precede the Donation. Theſe Words to found, ere, and 


eſtabliſh an Hoſpital-houſe can't be extended to the In- 


corporation, for that belongs only to the King, and that 


- the King makes; nor to any Donation, for as yet (as hath 


. 


been ſaid) there is not any Capacity; Ergo it extends only 
to the Building and Finiſhing of the ſaid Houſe to be a fit 
Habitation for Poor, &c. Sutton thinking and rethinking 
that as well the Incorporation as the Licence in Mortmain 
were in their ſeveral Degrees requiſite to bring his good 
and charitable Purpoſe to Effect, to the End that the 
King would grant that which was only in his Power to 
_grant, and which he himſelf without the King could not 
do; he was a Suitor to the King to grant him Licence to do 
that which of himſelf in Reſpect of the Ownerſhip c. 
Land he might do without the King, ſcil. To build, f, 
viſh, and furniſh the ſaid Houſe ' the Habra 4 
8 x 0 
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PRT X. The Cafe of. Sutton's Hoſpital. 
Poor, as well before the In | 


Licence was but explanatory to declare what Sutt. as Owner 
t 


' Licence, becauſe it is butdeclaratory of that which Sutt. might 


Jun. 1407. founded, ordained and erected the ſaid Chauntry, 


ty at 4 uſual Feaſts in Lond. to be paid, with Clauſe of Di- 


— 


rat. as after : But to give it Suc- 
ceſſion, Sc. as hath been ſaid he could not, and — this 


of the Land might do, either with the K. s Licence or with- 
out the K. and therefore the K. could not countermand this 


do as Owner of the Land without any (a) Licence; and this (); Inſt. 202. 
ppears by the Book in 3 H. 7. Fitz. Grant 36. the Record * 
ke I have ſeen, between J. Buckland Vintner Pl. in an 
Action of 1 and Rich, Fowcher Chaplain Def. Term. 
San, Mich. 5 . in * oh 8 7 in = Re- 
at large, (b) 2 H.. 13. 4. b. where the Caſe in Effect is, 
Far K. H. by his Letters Patent, an. 6 regni ſui, reciting PRs 
that Rob. Ramſey was ſeiſed in Fee of an Houſe in the Pariſh 
of St. Margaret in Lond. called the Sun, Ec. notwithſtanding 
the Stat. of Mortmain de gratis ſua ſpeciali, and for 201. gave 
Licence to R. Ramſey, that he might give 20 Marks Rent, 
iſſuing out of the ſaid Houſe, (c) cuid capellano diving cele- (c) i Rol. 5134 
branti ad altare beate Mar in Eccleſ. S. Magni London {in- 
gu diebus pro ſalubri ſtatu præd Rob' & Fohan' uxor' ſux, 
&c. Habend & tenend' eid capellano & ſaccefſorib ſuis ca- 
pellan Cantarie fred” diving in Eccleſ. præd ad altare pred” 
pro ſalubri ſtatu, c. juxta ordinationem pred” Rob. in hac 
parte faciend celebrat' imperpet', &c. And afterwards 
the ſaid Rob. Ramſey by his Deed indented tripartite, 10 
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and ordained and named one 7ohn Medo to be the firſt 
Chaplain to do the ſaid diyine Services; and further by 
wellid Deed granted to the ſaid J. Medow the 1ſt Chaplain 
10 Marks of yearly Rent iſſuing out of the ſaid Houſe, To 
have to him and his Succeſſors Chaplains of the ſaid Chaun- 
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fireſs to him and his Succeſſors; and further appointed by the 
fame Deed, that he himſelf ſhould preſent to the ſaid Chaun- 
try during his Life; and after his Deceaſe, that Fohanna his 
Wife ſhould preſent to it during her Life, and after her De- 
ceaſe the Parſon and Churchwardens of the ſaid Church of 
St. Magnus, and their Succeſſurs; and afterwards the ſaid 
John Medow died, and after divers Vacations the Defend. 
Rich. Fowcher was preſented to the ſaid Chauntry, who for 
the ſaid Rent arrear entered into the ſaid Houſe the Door 
being open, and took a Cup of the Plaintiff's for a Diſtreſs, 
Ec. K which Taking the Action was brought, upon which 
Matters the Parties demurred in Law : And this Caſe was 
adjourn'd into the Exchequer-chamber, and there before 
all the Judges of England divers Objections were made a- 
gainſt this Licence and Grant. 1. Becauſe they were 
cuidam capellano, and named none in certain; and when p 
the King's Grant is uncertain it is void; as if the King 
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A. 
1 Rol. 513. 


2 - 
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licenſesons to give 20 Marks Rent (a) cu, Ab bar, the Grant 
is void, becauſe it is incertain, 2. is not ſuch- Chaplain 


till R.Ramſey has named and ordained ode, ſa that it appears, 


tbat the Grant would be to him who was pot in rer nalura; 
as if the K. gives Licence to grant to the Major #pd Commo- 
nalry of Hingtom, it is void here there is not any ſuch Incor. 
porat. altho the Inhabitants of Ming. be afterwards incorpo- 
rated by the Name of Major and Commanalty, becauſe there 
was ho ſuch Corporat. in rer natura at the Time of the Grant, 
3. It was qbjefted, that the K. had not made any Incorporat. 
n that Caſe, and Incorporat. is 4 Thing ta be made only by 
the K himſelf; and theſe Words jruxte or dination' per Rob 
Ramſey fiendgm, ſhould not enable the faid Ramſey to make 
an Incorporat, for the K. can't · give Licence to any to make 
an Incorporat. but the faid Words would give him Power to 
make Ordinances, firſt touching Maſſes and other divine der- 
vices, 2. - mer Manner of Habit 3 be, = have 
petual Succeſſion, ſe, elective, preſentative, or donative, 
8 is the Effect of the faid Words, and not to make « 
Corporat. and the K. s Grant ſhould not be taken by Impli- 
cation, ſc. by the Words to make an Incorporat. and allo to 
give Licence to grant the ſaid Rent, for tben the K. s Grant 
would enure to 2 Intents. 4. Admitting that there ſhould be 
an Incorporar, by Implication, yet the Incorporat. ought to be 
before t 
corporge. and therefore void, 3. TheGrant ought to have been 
that the K. gave Licence facere & erigere 1, 896. and 
there were not any ſuch Words in the Charter, but only Li- 
cenge to grant a Rent, c. cui capellano, c. 6. The Licence 
is ſecundum ordination per R. Ramſey firndam, and therefore 


the K. isdeceived, becauſe he could not have Knowledge what 


Br: Parent 44. 


Ordinance it would be. . It was objected, that the Diſtreſs was 
without Warrant, and void, becauſe the Licence did extend to 

ne 2 Rent only without Mention of any Diſtreſs. Which 
Objections 1 bave here collected out of the Book reported 
at Length, 2 H. J. 13. a. 5. and the Report of Fitz. in 3 H. 


7: Grant 36. and out of the Record it (elf, 


As to the 1 and 2d Object. it was reſolved, that the Grant 
was good, for all the Grants of Chantries are of ſuch rb, 
cuid capellano, ard altho* there be not ſuch Chaplain at the 
Time, it is notto the Purpoſe ; for if the K.grants tothe Com- 
monalty of 1/ligton that they ſhall be incorporated of a Major 
and Bailiffa, and that they have Power to chuſe one, it wi <5 
altho' the Election of the Major is future. So note Reader, 2 
Difference betwixt an Eſtate or Intereſt which none can take 
without preſent Capacity, and a Power, Liberty or Franchiſe, 
or Thing newly created, which may take Effect in futuro. 
As to the zd it was reſolved, That where the King by bis 
Charter ſaith cuidam capellano, that was a ſufficient In- 
corporation 3 and when he fairh in the Aaken, f 
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Licence, and here the Licence is before the In- 
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Pur x. The Caſe of Sutton Hoſpiral, s. 
ſucceſſoril ſuis, that makes a ſufficient Succeflion, And ſo | 
note Reader, this Grant of the K. enures to (a) 3 Intents, ſe. () 2 Rol. 


* 32 


Which Words Ram 


TY * * 
1 


to make an Incorporation, to make a Succeſſion, and to grant 


2 Rent. As to the 4th it was reſolved, that where it was ob- 


jected that the Licence to found the Chauntry ſhould be 1, 
and to grant after, that is not neceſſary; for it is not material 
which is before, (for the Law will conſtrue that to precede 
which ought to be firſt) but here they are /mu! & ſemel. As 
to the 5th, That in the Licence there were not Words of fun- 
fare, erigere, facere, it was reſolved, That notwithſtand. that 


the Grant was good. Nora ex hoc Reader, that to the Eſſence 


of a Chauntry or other Body politick, 2 Things are only re- 
ifte, e. an Incorporat. and a Gift, and not any Words of 
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, erigere, & ſtabilire, or Words to ſuch Effect; for no Antes 24.2. 


uch Words were contained in the faid Grant of H.4. and yet Poſt. 30. a. 33. b. 


it was adju a * Chauntry lawfully incorporated and 
founded ; a il ſuch Words LT bees neceſſary and requifite 
in Law, the 1 ought to have been given againſt the 
Gs , becauſe they were omitted in the K. s Grant. And 

ere by it a 
natory and of Abundance; which is a Laage. in the Point, 
by the Reſolution of the Juſtices in the Exchequer chamber. 


\ As to the 6th Point it was reſolved that theſe Words, ſecun- 
drm ordinationem per (b) R.Ramſey fiendam, import luffici- (6) 1 Rob. 513: 
Maſſes 


ent Certainty, fe. to enable Ramſey to ordain, 1. 0 


and other ob Services ſhould be celebrated. 2. Of what 


Habit or Order the Chaplain ſhould be, and 3. Whether he 
Mould be elective, preſentative, or donative: Force of 


preſentative by the Rector of the Pariſh of St. Magnus for 
ever. As to the jth Odjection, it appears by the Report of 


ſtices Huſſey and Brian, and Starkey Chief Baron, and 
Fairfax Juſtice, was, That the Diſtreſs was without Warrant 
but Townſend conceived it to be | qa But #nſpefo records, 
it was adjudged that the Diftreſs was good and well war- 
ranted by the Grant ; for the Chauntry-Prieſt diſtrain d in 
the faid Houſe for the Rent, and his Diftreſs adjudged 
lawful, and the Plaintiff barred ; and the Reaſons, as I con- 
ceive, were, becauſe the King's Charters, made for the E- 
rection of pious and charitable Works, ſhall be always taken 
in the moſt favourable and beneficial Senſe 5 and the moſt be- 
neficial Rent that a Man can grant is a Rent-charge, 2. A Di- 


ſtreſs is a neceffary Incident to the Rent, for without that the 

Grantee would be without Remedy: (c) Verba ſunt accipienda (e) A Co. 21.4, 

cum effeftu,and Words are to be taken with the Effect. (40a. Ed. 
3. 3. Which Caſe I have cited more at large, becauſe it is 
| OR TO a table 
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that in the Caſe at Bar they were expla- 


in the Caſe at Bar ordain'd it to be 


Fitzherbert ubi ſupra, that the Opinion of the 2 Chief Ju- 
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(4) 4H. 7.13. a. b » * ; | 
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„e Caſe of Sutton / Hoſpital. Parr X. 
. . notable and een and ſtronger (as I conceive) than the 

. Caſe in Queſtion. 2dly, Power is given to Sutton to place a 
Maſter of the ſaid Hoſpital. 3. At all Times hereafter to place, 
erett, found, and eſtabliſh in the ſaid Houſe, &c. one free Sc bool 
for Inſtructing Youth, (which well expounds the precedent 
Words-concerning the Hoſpital, for thoſe Words extend only 
to make fit and tofiniſh and furniſh a Grammar-{chool within 
the ſaid Charter-bouſe) and a learned Preacher to teach all in 


The 4 Branch he Nord of God. 4. We do by theſe Preſents, or datn, conſtitute, 


of the Charter. 
The An'wer to 


limit. and appoint, That the ſaid. Houſe and other the Pre- 


the 3 Object. mi ſſes ſhall from henceforth for ever hereafter enjoy”; aud 


continue, and be converted, employed and uſed for an Hoſpi- 
ral and Houſe, and Place for Abiding, &c. And ſhall for ever 
hereafter be named, incorporated, and talled the Hoſpital of 
K. James, founded in the Charter-houſe within the County of 
Middleſex, at the humble Petition, and at the only Coſts and 


155 Charges of T. Sutton, Eſq; And the ſame Hoſpital and free 


” Schaol by theName of theHoſpit., of K. James, &c. We do firm- 
ly by the(e Preſents, erect, found, eſtabliſh and confirm, o 
Love Continuance. for ever. By this Clauſe the King in 
præſenti gives the Name of the Hoſpital, but as it appears 
before, Sutton had deviſed it, and had ſued to the King to 
name it. accordingly; and that the Name of the Incorpora- 
tion it ſelf, ſc. at the humble Suit, Sc. of, T. Sutton im- 
rts, ſo that as it is ſaid in 38 E. 3, 14. b. and 21 E. 4.56. 4. l. 


) 1 Rol. 512. the (4) Name of Incorporation is as a proper Name or Name 


$8 E. 3. 15. 2. 


3 Co. 76. b 
Fitz. Qu. Imp. 


of Baptiſm: In this Caſe Sutton as Godfather gave the 
Name, and by the ſame Name the King baptized the In- 
corporation: By which it appears, that the Objedction, 
that the King could not give a Name to an Houſe 
which is the Inheritance of another, is not of any Value, 
fokhere Sutton has conſented and aſſented to it; and all 
this i done at his humble Suit; and this Objection tends 
to the Diſſolution of all ancient Deans and Chapters; for 
at firſt, as appears in the zd Part of my Reports in the 
Caſe of the Dean and Chapter f Norwich: All the Poſ- 
ſeſſions were to the Biſhop, and yet by his Aſſent the 
Dean and Chapter were incorporated and named of the 
Cathedral Church, which did then belong to the 2 
only; and afterwards a certain Portion was aſſigne 
to the Chapter; * the Chapter was beſore that they 
had any Poſſeſſichs; and that is the Reaſon that of 
common Right, the Biſhop is Patron of the Prebenda- 


& Chapt. 16. ries, becauſe their Poſſeſſions were derived from the 


Biſhop, and therefore he was Founder and Patron: 
And therewith agree 1) F. 3. 40. 4. 5. 25 Af. pl. 8. 
10 Eau. 3. 10. 50 Ed. 3. 26.b. 15 H. 3. 11. So that at 
firſt the Dean and Chapter were by the Aſſent of yes 
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Pane X. The Caſe of Sutton / Hoſpital. © 25 
Biſhop incorporated and named of the Church Cathedral of | 
the Biſhop. And it was ſaid, that Queſtions moved in the | 
' Exchequer uſed to be like Spirits which may be raiſed with | 
much Hale, but ſuppreſſed and vanquiſhed with much Dif- | 
 ficulty 3 but haſh Queſtions were like ruinous Buildings, — 
more eaſily thrown-down than raiſed and erected. And all 
the Arguments which have been made againſt this honour- 
able Work of Charity, are hatched out of mere Conceit and 
new Invention, without any Ground of Law, and ſuch which e 
| have any Colour were utterly miſtaken, And as to the . Gees 
Exception, That the Place of every Corporation ought to be Ancea 23. b. 
certain; and Sutton ſues, and the K. licenſes Sutton to found, 3 
erect, Cc. an Hoſpital at or in the Charter-houſe, which was 
incertain; To that the Charter expreſly anſwers, That the 
K. by this Clauſe doth ordain, Sc. That the ſaid Houſe and 
other the Premi ſſes ſhall from henceforth for ever hereafter 
be, remain, &c. and ſhall for ever hereafter be named and 
called the Hoſpital of K. James, founded in the Charter-houſe : 
So that all the Houſe and other the Premiſſes are baptized 
by the K. by the Name of the Hoſpital, Sc. in which is no 1 
; Shadow of Incertainty, and therefore Sutton as to the Li- e 
cence for the mechanical Part, which (as has been ſaid) was 
abundant to fit and finiſh all or any Part of the Houſe for an 
Hoſpital, &c. yet all the Houſe it ſelf, Gardens and Orchards, 
Sc. are by the Name of the Hoſpigal. And it was ob- 39 
ſerved, That the K. by this Clauſe not only names the ſaid | 9 
Houſe to be an Hoſpital, but by the Name of the Hoſpital 
erects, founds, eſtabliſhes and confirms; ſo that the K. names 
it, and leaves the mechanical Part to Sutton to perform. And 
of, the ſame Importance is the other Objection, That a known 
Name is not ſufficient to found an Hoſpital, but it ought to 
be deſcribed by Metes and Bounds, as in divers Precedents 
hath been uſed; for it appears in Will de Londres Caſe, 
2 E. 3. 36. b. Adam brought a Scire ſacias againſt Will'm de :E.3.:0b. 21.2. 
Londres of the Manor of E. the Def. pleaded that he himſelf * 
is Maſter of the Hoſpital of St. Barrhol. and ſo bears 4 Name 
of Dignity not named, Judgm. of the Writ : To which the Pl. 
replied, That that which the Def. calls an Hoſpital is the Ma- 
nor of Faſt-Smithfield, and was a Manor at the Time of the 
Finelevied :-And it was held by the Court, That by thisWrit 
he ought to have the Manor, as that which the Manor was at 
the Time of the Fine levied ; and whereas the Manor was made 
an Hoſpital after the Fine, by this Suit he is to defeat your E- | 
ſtate and your Name, and accordingly it was ruled that the ' 
Writ was good; which proves that a Manor (which imports 
more Variety and Inccrtainty than an Houſe known by a certain Be Corperatgn 
Name) may be created into an Hoſpital. And in 154, #1.8. taht 
John de Derbje's Caſe; a Manor made Corpus Pretend? Bt. Dean, &c. 14 


Abe 5 Clauſe ſtands upon 2 Branches: 1. For the letter IÞe5 Clauſe 
ö | 4 ot th;Clualttr, 
i . SR \ Aartcuance 


to endure, We do by be Preſont 


ſence of a Cor- 
poration. 


©) rRal. 512, 


Maſter, w be the firſt an 


Hblch are all one, — — — 
the King, Biſhop, Parſon, Sc. ot aggregate of many, as 
* Major and — Dean and Chapter; and theſe are 
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| The Cs of Sen 
Maintenance and Contimnance of the ſaid Hoſpital, &c. and 
that the\ſame may tale the better” hett, and that the Ne. 
venues may be the better governed and employed, there ſball 


1 
3 


Je ſintoen' Governors, and names fifteen of them by ex 
Name, and Perſon e 


preſent Governors. 2. And 

#he ſaid Perſons and their Succefſors, by the Name of the Go- 
vernors of the Lands, &c. one Body incorporate and poli- 
riet, by that "Name to have perpetual Succeſſion for ever 
| s for ever bereafter real 
Iy and fully incorporate ; and the Words of this-Clauſe are 
Verba operativa. And it is to be known, That every Cor- 
ion or Incorporation, or Body politick and incorporate, 

one (4) ſole Perſon, as 


in the Civil Law called Univer/itas ſive Collegium. Now it 
is to be ſeen what Things are of the Eſſence of a Corpo- 


ration. 1. Lawful Authority of Incorporation; and that may 


be by (4) four Means, ſe. by the mon Law, as the 
King himſelf, Oc. by Authority of Parliament; by tho 


King's Charter {as in this Caſe) and by Preſcription. The 


1 Rol. 912. 


z Rel. 512; 


2. which is of the Eſſence of the Incorporation, are Per- 


ſons to be incorporated, and that in two Manners, ſc. Per- 
ſons natural, or Bodies ' incorporate and political. 3. A 
Name by which they are inco 
Governors of the Lands, Sc. 4. Of à Place, for without a 
Place no Incorporation can be made; here the Place is 
the Charterhouſe in the County of Middleſex, Lide; H. 5. 
Det. 20. 1) E. z. 59. B. & 45 F. 3. 1). 5. By Words ſuffi 
tient in Law, but not reftrained to any certain, legal, and 

ſcript Form of Words. And forafmuch as good Pleading 
Ea Lyams, the Touch - ſtone of the true Senſe and 
Knowledge of the Common Law, the Form of Pleading 


N of a Corporation by Preſcription is to be obſerved, for in 


ſuch Caſe he ought to ibe in every Thing which is 


of the Eſſence of the Incorporation. In the Book of En. 


tries, Tit. Quare impedit 1. the Pleading is, Suoddam Ho- 


ſpitale Sanctæ Marie de Briftow ade und Magiſtro, & Con. 
vontu à toto tempore, c. incorporat fuerunt nomen 


Magi ſtri & Conventus Hoſpitalis Sant Marie de Briſtow ; 


and there ſit appears that there they purchaſed Lands and 
Tenements, and were impleaded without any Preſcription for 
the one or the other, becaufe when they are incorporated by 


| Preſcription by a certain Name, then to ĩmplead and to be im- 


. Preſcription is Cuſtos & vicarii Cllegii, vica riorum in cho. 
i wad . | Ty 170 | 


leaded, to grant and purchaſe, Oc. are Incidents to a Body 
corporate. M. 15 H. J. Rot. 522. in Co Banco, there the 


Hoſpital. Parr X. 


ted ; as in this Caſe 


ov Sa a@aGÞHaeTL.o e . . . i. & 3c 
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of Mycome. Vide (e) 26 H. 8. 1. B. In 9 E. 4. 20. 4. 
Maſter of the Hoſpital of Burton 8. Lazarus preſcribed, Br · Fleading ti. 


of 
- 


Part X. Tilt: of Sutton's HMD. 30 

ro Hereford fi 9 tempore, &c. ſuerunt 2 | l 

rat — — Vicar Callegit Vacariorum in c 

yo Hereford : And there alſo they purchaſed and wore Jaye 

pleaded as incidents to Incorporation. (a) Lib Intra? TH () Raft. vow. 

A ol. 68. Magifter, frazres, & forores fraternitatis ſive 63. a. b. 

guilde novem ordinum ſantiorum Angelorum juxia Bratn- 

ford brought an Aſſiſe; the Tenant pleads, quod in villa 

de Brainford oft quedam fraternitas imcorporata infra tem- 

pus memorie de Migiftro, fratribus & ſororibus nouem or- 

dinum Angelorum juxta Brainford Bridge, abſpue hoe 

quod habarur aliqua talis fraternitas : which is re- 

ported in (5) 22 B. 4. 34. 4. where the Tenant at firſt (5) Br. Brief 

pleaded, No ſuch Corporation, and if it be not found, and 398. : 

naught becauſe two Bars, and then he pleaded, the faid —— 

Plea, quod eſt quadam fraternitas incorporata, Oc. and yet | 

there they were infeoffed by Bocking upon Condition, and 

capable thereof as incident to Incorporation. And there- 

with agrees the Biſhop of Exeter's Caſe in the Book of 

Entries, 485. (c 2 H. 7. 17. b. the Co tion of Gog- (c) Br. Corpo. 

mancheſter (d) 34 H. 6. 27. 4. B. in the of the Hoſpital (s) Br- Ae 
ur le Stat. 9. 


4 "8 omnes «deceſfores :* magiſtri Ho ali Br. Aﬀſe 31. 
real, 4 toto _ c. _—_ nw_ — yh 7% 


7 
Oc. tam per nomen magiſtri Hoſpitalis Sancti Lazari de fits. Bar. 67. 
Burton, ds ordine Sancti Lazari de Jeruſalem in Anglia, en Corpo: 


(f ) Br. Car- 


quam per nomen Mage”? de Burton Sancti Lazari de Je- 
| gn 32. 
r. Averm. 17. 


ruſalem in Anglia: By which it a that this Word (g) 
incorporo, of any derivative thereof is not in Lew requiſite (i NA. 
to create an Incorporation, but other equivalent Words are 2 Br Corpo. 
ſufficient, as here nominari & cogniti ; And therewith agree ration 44. 

(hb) 44 Af. 2. 9. in the Prior of Plimpron's Caſe, and (i) ( (E. 4. 8.4. 
41 5. & in the Caſe of the Abbot of Glaſtenhary, and Ee Rar ige: 


in none of theſe Books or Records was any mention made of 


theſe Words, (x fundo, erigo, c. or any other like Words 3 (t) Antes 24.2: 
for, as it has bee; ſaid, they are only declaratory Words, and 28. 4. 


. the Effect of them may be done by the Owner of the Land 
without any Grant. And it was well obſerved, that in old 


Time the Inhabitants or Burgeſſes of a Town or 

were incorporated when the King granted to them to have 

Gildam (I Mercatoriam : In the 9 219.6. where the (1) Rol 413. 
rit reeites, quod cum inter cateras libertates civibus civi- 85 

latis Winton fer chartas pregenitorum noſtrorum quondum 

regum Anglie quas per chartam noftram confir mavimus, con- 

ceſſum fit eiſdem, quod nullus eorum qui fuerunt infra Gil- 

dam Mercatoriam placitet extra murum, &c. where Git 

da ſignifies contubernium ſeu  fraternitas * 

44; and upon that the Place of their Meeting Ak 

ſemblies was called the Grild-Hall, And I have __ 

+ | the 


TR 
* 


wee die of Sutton) Era. Parr x, 
x — —ͤ— 1..Textoribus Lond by which | 
5 hae grants to them that they ſhall have Gildam Mercatori. 
; an, and a Confirmation of it made by K. H. 2. by which 
A . Charters they were i ated. And where the Opinion 
def Fineum in 13 H.$. 3. B. and of Priſot in 39 H. 6. ty h. 
: was" cited at Bar, that a Corporation aggregate of many 
dean be a Body only without a Head, that wasutterly denied: 
| Por at firſt the greater Part of the Corporation were a Body 
. a _ — 74 Force of theſe 8 Gilda Mercato- 
| : ria. that a Corporation ma ate of man 
without a Head. Vide 18 E. ys 48. 5 E. . 
(e Br: Corpo- 21. 5. (6) 22 Af. 67.29 Af. iy. (b) 2 H. 6. 9. (e) 18 H. 6. | 
— 16. 4. b. 19 H. 6. 80. (4) 21 E. 4. 35. b. 56. 4. b. (e) ) E. 
—_ PY 4. 14. 4.b. 2 Marie Dyer 100. 98 And it a by 
(e) irz Brief 5 Lowe wo ow firſt ay 8 ork, after 
75. N aptiz e Inhabitants of Nortingbamſbire in the 
ub ow: River of Trent, founded a Collegiate Church a Southeel 
Br. Parliament of Prebendaries conſecrated to the Virgin Mary, which 
2 patent 52. Continues a Body without a Head even to this Day. Vide 
BY Laches 1g. for this Word Guild or Fraternity in the Book of Entries, 
(0 kitz. Grant (g) 68. 37 E, 3. g. 3. 15 R. 2. c. 5. the Statute of 1 E. 6. of 
| 1 _ Chantries. In which three Things were obſerved, 1. how 1 
8 "port. prudens Antiquitas did always comprehend much Matter in 
Br. Patent 85. a narrow Room. 2. That to the Creation of an Incorpora- 

, Of Py: 100. tion the Law had not reſtrained it ſelf to any Preſcript and 
. incompatible Words: 3. That when a Corporation is duly | 
2 Rol. Rep. created, all other (i) Incidents are tacite annexed. And for 
255. direct Authority in this Point in 22 E. 4. Grants zo. it is 
Leon. . held by Brian Chief Juſtice and Choke, That Corporation 


t 
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or 34.” is ſufficient without the Words to (k) implead, and to be im- 
Davis 43. b pleaded, Ec. and therefore divers Clauſes ſubſequent in the 


(2) Ratt. Ent. Charters are not of Neceflity but only Declaratory, and 
| ( 1 Rol. 513. might well have been left out; as 1. by rhe ſame to have 
TC) Kol. 513, Authority, Ability and Capacity to purchaſe, but no Clauſe 


Claſs of the is added thet they may alien, Oc. and it need not, for it is 
Charter Decla- incident. 2. To ſue and be ſued, implead and be impleaded. 


ratory, c. 3. To have 4 Seal, Ec. that is allo declaratory, for when 
| —— are incorporated, they may make or uſe what Scalthcy 
will. 4. To reſtrain them from aliening or demiſing but in 
certain Form; that. is an Ordinance. teſtifying. the Kings 
| deſire, but it is but a Precept, and doth not bind in Law. 
. 5. That the Survivors ſhall .be the Corporation, that is a 
good Clauſe: to ouſt Doubts and Queſtions which mightariſe, 
the Number being certain. 6. If the Revenues encreaſe, 
| that they ſhall be imploy'd to encreaſe the Number of Poor, 
(1) Poph. 6, 7: Sc. that is but explanatory, as appears in the (1) Caſe of 
Moor 596- Fhetford School in the 8 Part of my Reports, f. 13 1.4.7. To 
Cr. El. 288. pe vifited by the Governors, Sc. that is allo explanatory; 
q 1 tor 


— 
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- Parr X. The Caſe of Suttoti's Hoſpital. 7. "oh 
for in this Caſe the Poor which ſhall be reſident in the Houſe of | 
the Charter-Houſeſhall not be incorporated, but cert. Perſons - 
in whom the Poſſeſſions are veſted, who ſhall not be refident - 
there, but only to have the general Government and ordering 
of the Poor therein; ſo that this Caſe is out of the Statutes ox 
2 H. J. c. t. and 14 El. c. 5. for (a) if no Vifitor had been a (s)2 Rol. 231. 
pointed by the Charter, the Governors ſhould vifit ; and the . 5 1. 4. 
voksin 8 E. 3. 28. („/ and 8 4/.29.do not gainlay it, where (4): Rol. 229, 
it is held, That if the Hoſpital be Lay, the Patron ſhall viſit, 230. 
and if Spiritual, the Biſhop ſhall viſit, ſo that every Hoſpital * 1 . 
is viſitable; it is true, but in the Caſe at the Bar the Poor of Raym. 105. 
the Hoſpital are not incorporated, and ſo no legal Hoſpital. 8. Sodb. Abr. 34. 
To make Ordinances ; that is requiſite for the good Order and vo 
Government of the Poor, £9c. but not to the Eſſence of the In- 
corporation. 9. The Exemption from the Ordinary is but 
_ declaratory, for being a Lay-Incorporation he neither can nor 
ought to viſit. 10. The Licence to purchaſe. in Mortmainis 
neceſſary for the Maintenance and Support of the Poor; for 
without Revenues they can't live, and without a Licence in 
Mortmain .they can't lawfully purchaſe Revenues, and. yet 
that is not of the Eſſence of the ration, for the Corpora- 
tion is perfe& without it; ſo that by what has been ſaid, it a 
s what Things in genere are requiſite to a compleat 7 
incorporate, and which are verba operativa inthisCale (whic 
are neceſſary to be known in every Caſe) in the Reſolution 
whereof it appears how neceflary it is, that the Law and 
Experience ſhould joyn with their Hands together. hs 
1. As to the 5: ObjeQtion, That no Incorporation was made 0 an 
immediately as the Letters Patent import, nor can be till the Ante 23. b. 
Maſter was named, and therefore the Charter is re pugnant and 
void: To that it was anſwered, That this Objection extends to 
the Subverſion ofa great Number of Incorporations; for when 
a Corporation ĩs created by Letters Patent, by the ſame Pa- 
tent Power is given to the _—_ to chuſe a Mayor, Aldermen, 
or Bailiffs, or Governors, or the like, and yet they areimme- 
diately incorporated by the ſame Letters Patent, and there- (c) 2 And. 203. 
with expreſly agree Plow. Com. 592. B. in (c) Cook's Caſe, 21 * 233. 
E. 4.59.0. (4) 3 H. 1. Grant. 36. vouched at large before to (% Antes. 22. 
iſt and ad Objections. Vide 32 E. 3. Aid 39. (e) 13 E. 4.8; J. (e) Br. Corpo- 
16 E. 3. Grant 65. And it is true, it is immediately by the Let- lation 58. 
ters Patent a Corporation in aſtracto, but not in concreto, till 
the Naming of the Maſter. And a Caſe adjudged in the | 
King's Bench, Mich. (F) 34, & 35. Elis. Rot. 152. coram () Antea 26.1 : 
rege was ſtrongly urged. The Governors of the Poſſeſſi- 
ons, Revenues and Goods Js ee Ed. Regis Anglie 
ſextt brought a Bill of Debt of twenty Pounds againſt E- 
lias Germaine: The Defendant pleaded, That King E. 6, 
een 
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de Caſo of Sotto y Hoſpital. Parr x. 
reciting the Cure of the City of London fot the Relief of Poor 
Mien and Infants, conceffer Majori,Civit & Communitati Lon 

Dom minſ/ionalem vocat Bride rell, Sc. and there the K. 

A declar'd his Intent, that Hriae well ſhould be founded, erected, 

; Se. an Hoſpital forthe ſaid Poor, & c. idem Nea ut intentio ſun 

$ 28 melior cap iat effe rum, and to the End the Lands which ſhould 
be granted to em ſhould be better govern d, per eaſi literas 

putentes volmt & ordinavit d Tie pred cum fic ſundat e- 

ret A ſtabilit fuer” Hoſpital? E d. Reg Angi Chriſti Bride- 

well, S. T ho. Apaſt nominetur & appellerur imperpetuum, 

& 9d" Major communitas & cives civita pred” ſorent Guber- 

 nacores, Or. & d tidemGubers' de cutero efſent & ſorent un 

| corpus per nomen Gubernat' poſſeſs reventionum & 

J 8 ' Bonor' Hoſpital E. Reg Angt.Chrifti Bridew. & S. T Apoſt, 
N | Sc. and further pleaded, 9 nillum Hoſpital! quale in 728 

d 


Dm mentionat poſt confe præd titerarum pat ſic fundat 
tell & fabilit fuit, &c. Upon which the Pl. demur d; and 
A at the Bar and h it was adjudg d for the Pl. 
For the faid Ordinance, that the faid Houſe ſhouſd be an Hoſp. 
eum fic , Sc. fuer is intended only of the mechanical 
Part of an actual Hoſp. t. of the firting and finiſhing of the Hoſ. 
Houſe with Poor, Sc. And this Hoſp. in Intent. only is ſufficient 
0 the Name of a Corporat. and the Words de præſenti, 
Tc. 94 id guberna de cætero effent 89 ſorent un corpus corfo- 
— fu os Sc. do in Law incorporate them preſently, and 
Hall not tay till there be an actual Hoſp. or till the Houſe be fit- 
ted or furniſhed, which is the mechanical Part of the Hoſp. /e. 
for the Habit. of the Poor; which is the firſt Thing to be ob- 
ſervd by the ſaid Judgmr. /. 32 E. 3. Aid 39. K. Ez. newly 
founded a Priory and granted to the Monks that they might 
chuſe a Prior, and before the Prior was choſen V. made a Leaſe 
to one A. for Life, the Remaind. to the Prior and Covent; and 
ina ſe j fa againſt A. he pleaded, that V was ſeiſed in Fee, and 
ed ro A. the Remainder to the Prior and Covent who were 
newly founded by the K. and becauſe there was not yet a Prior, 
the Right was in the K. until, and prayed aid of the K. and the 
Aid by award was granted, and a Writ of Procedend came, and 
then A. the Def. ſhewed, That after the Aid granted there was 
a Prior made and ordained in whom the Right remained, and 
| | prayed in Aid of the Prior; and he was ouſted of the Aid be- 
) Co. Lit. Auſe he had Aid before, which proves that the (a) Remaind. 
3 264. 8. in ſuch Caſe is good. The 2 Thing to be obſerved in the faid | 
Hob. 33. \, Judgm. intheſaid Caſe of the Hoſp. of Prigere. is, That one | 
Al. 1. (b) Corporation may be made out of another Corporat. ſe. the | 
(6) Kol. 512. Mayor, Citizens and Commonalty of Lond. are created in their 
Br. Corporati Politick Capacity Governors, c. of the Hofp. of Bridew. y F. 
3. 18. J. many Corporat. may be created one out of another, as 
the Dean and Chap. of Zinc. are a Joint Corporat. the Dean by 
himſelf is a Corporat. and every of the Prebends is a Corporat. 
dy himſelf, and inaCaſe ſo manifeſt this ſhall ſuffice. And 


on 5 


Parr x. The Caſe of Sutton / Hoſpital, 
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And as to the 6 Object. That till an Hoſp. be founded no Anf. to the 6 


,can be, for then they would be idle and mathema- 
* — hat there was an Hoſp. in pc- 


teſtate, and an Hoſp. in exec'; alſo an Hoſp, in potentia, and an 


Hoſp. on an — re, and A — And as to the 
Creation of an Incorporat. an Hoſp. Poteſtato, potentia, ſeu no- 
mine ſufficeth 3 as one may by Letters Pat. be Governor of an 
Army beſore there be an Army. Vide 17 H. d. Protection 56. 
And that agrees with Philoſophy and Reaſon. Arift. lil. 3. de 
generatione ſaith, qa caro Se carnem; and that is true in po- 
teſtatebut not actu; and ſo 

tilis a volando, quia habet volandi, guamqu att volandi 
non haber: So a Child as oon as he is born is call d rationalis, 
becauſe he hath poreſtatem, altho he hath not, and perhaps ne- 
ver will have rat ionem actu. And this is alſo prov d by old Re- 
cords, and our Books alſo, as in the Book of Entr. Tit. Aumpity 
32, 33. Rex H. 5 .quandain domum in quodam loco ſive foto aud 
Shene (and abuts and abounds theSoil) quam vocari & nuncu- 
pari voluit, Domum Feſu de Bethlem de Shene, durit ordinand 
& fundand' & domum illam quant in ipſo fuit fundavit & ere- 
xit (which was but a nommative Houſe, for none was then 
built) & iacirbo locum & ſol pred” deSchene ut primar funda- 
tionem dedit, Sc. by which it appears that a voĩd Place or Soil 


a fowl as fo on as it is hatcht is vola- 


Antea 23. bt 


in which an Houſe is intended to be built, may by the King's 


Charter be nam'd a Houſe, and this nominative Hoaſe ſhall be 
ſufficient,as there it was, to ſu the Name of the Incor 
rat. Alſo it appears by Mat. Paris 64, c. Polydor Virg', Chro- 


nic Chronicor, Sc. The Hoſp. of 8. I. of eruſal in Anglia was 


incorporated in an 14 H. 1. and of the Templers, by the name 
of Magiſter milit Templi & confratres ſui in Anglia in an 24. 
H r. and yet neither the Fabrick of the Temple, or the Houſe 
ofrhe Hoſp. was founded and built, ſed regnante H. 2. of the 
one Ford.Biſer homo pig £9 bene nummatq, and of the other He- 


racliius Patriarch of Ferwuſal. were Founders. Vide Cambd Bri- 


tan 311. which proves that a void Place to ſupport the Name of 
a Corporat. may by the K's Charter be named an Hoſpital or 
Temple, and it is not requiſite, that there be always Truth in 
the Name of the Corporat. either of an Hoſp. or of 'any other 


Body Politick. K. H. 8. an' regni ſui 2. according to the Will 
Of K. H. 7. 12 to divers Bps. T ho. E. of Arundel, &c. Job. 


Fineux, and Rob. Read, Ch. Juſtices, 7. Young Maſter of the 


Rolls, Sc. who were Executors of H.). quandam pec iam terræ 


le Savoy in the Pariſhes of St. Clements, and 8. Mary le 
Strand ad intentionem gd iidem quoddam Hoſpital in & ſuper 
pred” peciam terre vocat Savoy erigere, fundare & ſtabilire 
Poffint. 4 H. 8. The K. licenced em guodd” Haſpit de uno ma- 
giſtro & 5. capellanis ſuper præadict peciam terr' vocal” 
le Savoy fundare, & Hoſpitals cum ſic fundat fuerit, 


A 


, 


Poltea 123. b. 


ſhould: be incorporated by the Name Magiſir & Catella- 


Ly 3 
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5 Tue Caſe of Sutton / Hoſpital. Part X. 


at. by 
Paſcal 


) Fx. Sc. fa. 3 rat. was Prior Haſp S. Johan Je- 
Br. er S. Lazari de 
n 810. or 

() 9 E. 4. 19. b. 


bK. H. S. had a Licence to found a Chauntry by the Name of 
the Chauntry de monte Caluarie extra Agate Lond. And it is 
great Reaſonthat an Hoſp. Ic. in Expectancy or Intendment, 
or Nomination, ſhould be ſufficient to ſupport the Name of an 
| Incorporat. when the Corporat. it ſelf is only ix ahſtracto, and 
reſts only in Intendment and Conſideration of the Law; for a 
Corporat. aggregate of many is inviſible, immortal, and reſts 
only in Intendment and Canfideration of the Law ; and there- 
= fore in 39 H. G. 13. B. 14. a Dean and Chapter can t have Pre- 
(+) Br. Corpo- deceſſor nor Succeſſor. 21 E. 4. 27, 4. C30 E. z. 15. b. They 
ration 11: cant commit Treaſon, nor be (e) outlawed, nor excom- 
— eter 72- municate, for they have noSouls, neither can Ra in 
(f)Br. Fealry Perſon, but by Attorney. 33 U. 8. Br. Fealty. 1 Corporat. 
15. | regate of many can't do Fealty, for an inviſible Body can 
| 4 — di neither be in Perſon, nor ſwear. Pio. Cm. a 1 3. and the L. Bark- 
4 Co. 11. a. les Caſe 2435. ĩt is not ſubje& to Imbecillities or Death of the 
natural Body, and divers other Caſes. A Thing which is not ia 
| eſſe but in apparent expectancy is regarded in Law; asaBiſhop 
(2) 2 Rol. Rep. Who iseleR before he be conſecrated ; an (g) Infant in his Mo- 


254. ther 's Womb before his Birth, c. 5-E.2. Bre. 80. 8 E. a. Voucher 
e 390-2. 235. 38 E. 3. 30. 41 E. 3. 5,11 E. 3. Qua. Imp. 158. So for the 
| Ax 85. Name ofa Corporat. it is ſufficient to name a Place in Eng. by 
Hob. 222, 338. the Name of Feruſal. Mount Calvary, Mount Carmel, Bethe- , 
es y , lem, & c. a ſortiori, the name of a ſpacious and goodly Houſe well 
11E. 4 and aQually built by the name of an Hoſp. is ſufficient ; for that 


Voocher 13. , imports Truth and Certainty. By which it appears, that in the 
, 9R-6.24-2 Caſe at Bar there was a lawful Corporat, of the Governors,&c. 
3 8 created and inſtituted by the K. s Charter, and by Conſeq. as 
well any Perſon in Engl. as Sutton, might gte and grant to em 
before any Foundat. laid, or to be laid Suttoꝶ (as it was ima- 
. he ought to have done before — wele capable, c.) 


t that is clearly anſwered and confuted before; and in Truth 


As 


he recitaſſe eſt confutaſſe. 


4 . 


o 
- - 
- 


Part X. The Caſe of Sutton's Hoſpital. 33 
Asto the 9. Object. it is to be known that in Law there are An. to 7. Obi. 
two manner of Foundations, one fundatio incipiens, the other e 23. b. 
fundatio perficiens, and therefore guateng ad capacitatem s 
habilitatem, the Incorporat. is metaphorice call d the Foundat. 
for that is the Beginning, as a Founda. quaſi fundamentum ca- OS 
Pacitatis, preceding the whole, and therefore in (a) 21 H. 6.4. (a) Br. Corpo- 
4. 4 Writ was brought againſt J. Arden, Abb. of St. Fo. Bapr. of g NG, 
Colch. the Def. pleaded, that before Time of Memory Founda, f. oer 
was made of the fame Place per nomen Abbat.Eccl. & Monaſt. Fitz. Brief 38. 
de S, Fo. de Colch. Sc. where Foundar. is taken for Incorporat. : 
38 E 3. 14. 38 E. 3. 28. 4. 20 H. 6. 25. 4. (b) 18 H.6. 16. 4. ( Fitz. Brief 
in the Dean and Canons of Vindſors Caſe, and divers other | 
Books agree with the ſame, Sed quatenus ad dotationem, the | 
firſt Gift of the Revenues is called the Foundat. and he who 
ives itis the Founder in Law, for proprie, fundatio eft quaſi 
Fond] Aatio, and the firſt gift is fundamentum dotationts ſeu col- | 
lationis, & appollatione final edificium & ager continentur; a 
and that is prov d by the Stat. of (c Weſt. 2. c. 41. Si Abbates, (c) 2 Inſt. 457. 
Priores, Cuſtodes Haſpital & aliarum domorum religioſarunt 
Jundatarum ab ipſo rege vela progenitoribus ſuis aliengver vel 
aecetero tenem domibus "oh as tpfo vel a progenitoribus ſuis 
collata, Sc. In which was obſerved, that in reſpe& of Tene- 
ments collated or given by the K. the Houſe was faid to be 
founded by the K. but more fully in theClauſe — the 
ſaid Act, Ci autem domus illa a comite, barone, vel ab altis fun- 
Aata fuerit, babeat ille a quo, c. tenement {ic alienat collat 
ee ad recuperand, Sc. where the Collation or Gift ofthe 
ene ments is called the Foundation. And where the Founder 
brings the faid Writ of contra formam collationiꝶ the Writ of 
Prec gd) reddat meſuag gd eid domui collat fuer Vide 9 H.y Bt 
26. F. NF. z T. Vet NB. 142. 38 A. p. 12. He who gives 
the firſt Lands is the (4) Founder, gquia ſundare in that Senſe (a) Br. Preſent- 
ni hil al eſt quam fundum dare, an therewith agrees 14 E. 3. went al Eſgliſe 
Corrodie 5. In aWrit of Prohibition, where a common Perſon is- Tot. 468. 
Founder of an Hoſpital the Writ as appears in the Regiſt 41. 4. 1 Rol. 514. 
ſaith, Heſpitale Sancti Egidii leproſorum de Burton per ante- 
ceſſor R. feli! F ad ſuſtentation' leproſorum & aliorum pauper 
infirmor” ibid totum in temporal & nihil in ſpiritual ; 
dat exiftit, and bid 43. a: the like Writ where the King is 
Founder, cum Hoſpirdle naſtr ſanctor innocentium juxta Lin. 
coin' de fundatione Progenitor naſtror Regum Angliæ, c. de 
terris & pofſeſfeonibns pro ſuſtentatione pauper & inſirmor in 
eod' Hoſpital degentium dotatum exiſtat: In which it was ob- 
ſerv d, that where the firſt Writ ſaith fumdat this Writ calleth 
it dotat 39 E. 3. 1). B. The Abbot of Zyra brought a fe fac”. 
aga inſt the Dean of Foborn, where the Dean ſaid he held of 
tho Patroheyie (i. e. of the K.'s Poundart.) and prayed Aid of 
bim, and had Aid; and there came a Writ of Procedendo, 
and it was challenged becauſe the Writ ſaid ef the — 
; * an 


Dar 
= 
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2 45 — 3. and not of the Collation, and it was taken all one, (4) 33 E. 
— No. 3. Aid 103. the Dean of Stafford's Caſe, the Deanery is ſaid 

- to be ofthe Foundation, & paulo puſt of the Collation of the 
K. 8 E. z. 56. in Sirach's Caſe, by the Foundation the Land 

t Corody 6. is amertiſed. Vide 4 E. 3. Af 177. 21. E. 3.60. 4. C) 24 E. 
(e) Firz. Aid de 3. 33. P. 34. 4. 44 E. 3. 23. (c) 44 E. 3. 11. B. 2 E. 3. 28. 
Roy 54 the E. of Richmond s Caſe, 6 H. 4, 5. 5 E. 12. And there- 
Br. Aid de Roy fore it was reſolved, That if the K. had incorporated the 
A Poor of the ſaid Hoſpital, Sutton need not have made a- 
ny Inſtrument comprehending any Foundation, Erection, &c. 

. but his gift of the . being the firſt Gift had made him 
90 - ws 514. (4) Founder, and the very firſt Donation is all the Fotindati- 
al* Eſgliſe 39, on Which is.requiſite in Law; and to the Erection of an Ho- 
2 Inſt. 458. ſpital, &c. there is not in Law any Thing requiſite, but In- 
| corporation and Donation. And in the Report I have omit- 

ted all the Arguments which were made at large on both 

Sides upon one common Ground, where one Act at one In- 

Rant ſhall enure to divers Intents diſtint in Time, ſome 

holding, That the Bargain and Sale amounts not only to a 

Dotation, but alſo to a Foundation, and others totis viribrs e- 

contra; for it appears to you now without Queſtion, that 

the firſt Dotation is the Foundation. And yet in that alſo a 

Difference is neceſſary to be well underſtood 5. when the K. 

expreſſes the Words, deſigns the Place, appoints the Num- 

ber, and gives them a Name by his Charter, ſo that it is a 

complete Corporation; there the Founder or Donor hath 

ce) Antea 28. a. nothing to do but to make the Dotation without any Inſtru- 
30. a. ment comprehending theſe Words, (e). fundo, erigo ſtabilio, 
1 Rol. 133. ge. or other the like Words; for the common Perſon who 
().x Rol. 512. is the Founder in ſuch Caſe has nothing to do in the Work 
| of Incorporation, but when the (F) K. by his Charter re- 
ſerves as well the Nomination of the Perſons as the Name of 

the Incorporation to a common Perfon who ſhall be the 

G Rol. 512 Founder, there he ought to name the Parties, and declare 
1 Anderſ. 210. by what Name they ſhall be incorporated, and there many 
Br. Corporati- Times, although it be ſuperfluous, he uſes theſe Words, 
. fundo, erigo, Cc. or ſuch like, and when the common Per- 
f ti. fon hath done it and declared it in Writing according to his 


% Co. Lit. Authority, then they are incorporated by the King's Let- 
44 __. Patent, . and not by the common Perſon, for he is but 


| Bult. 349. an Inſtrument, and the King makes the Corporation inſuch 
Godb. 387. _Caſe in the ſame Manner as if all had been compre- 


Latch. 29. „ hended in. the Letters Patent themſelves: For it is true, 
Fre Grant that none (g) but the King alone can create or make a Cor- 


36: poration, as it is held in 49 E. 3. 4. 4. 49. Af. 8. but (Y qui 
c. Pater: . per alium facit per ſeipſum facere videtur. Vide for this Dif- 
+ ference 38 E. 3. 14. . 22 E. 4. Grant zo. i) 2 H. 7 15. * 
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& Tit. Grant 36. 20 H. J. 7. And as to the eighth Ob- Anſw. to 8. 

jection againſt the Nomination ot the Maſter, it was reſol- — 4 

ved that it was good; for Sutton had Liberty at his | 

Will and Pleaſure to nominate him, and when he is nomi- 

nated, he is Maſter by Foree of the ſaid Letters Patent, and 

now as if he had been named in and by the Letters Patent 

themſelves at firſt, and the other Part of the Objection is 

anſwered before. at * e Ant by 
And as to the Objections againſt the Bargain and Sale, it Odjection id . 
was firſt reſolved without Queſtion, That Money given by Ant. 24. a. 

the Governors or any of em as private Perſons, is a good (a) 5 Rol. 787, 
Confideration to grant the Land to them in their Politick 2 lis. 725. 

Capacity, but the Indenture imports that they paid it as 

Governors, and by ſuch Natne they are acquitted by the | 
Indenture. Alſo there is (v) twelve Pence Rent reſerved to (%) Ant. 18. a; 
Sutton and his Heirs, which is a good Conſideration. 2. Al- a3 5+ * _ - 
m_—_ in the Habendum a Truſt is declared, that without 2Rol.Red.1ot: 
Queſtion can't make the Bargain and Sale void, but the !Mod.Rep 263, 
Conveyance being by Bargain and Sale, was wiſely made 

to declare the Confidence and Truſt. And as to the 

third, that is clearly anſwered and reſolved before. 

And as to the laſt Objection, ſt. That in pleading, theſe ons. be 2 

Governors can't plead, that they were ſeiſed in jure Ho- Area 24. a. 

Hitalis, becauſe there was not any Hoſpital incorporate, nor 

in 25 at the Time of the Incorporation. > To that it was 

anſwered and reſolved, That the Pleading ſhould be that _ 
they were ſeiſed in their Demeſne as of Fee (c) in jure 00 DoQtritt, 
incorporationis. ſuæ, and ſo was it pleaded in the ſaid Caſe 8. 

of the Cooks of London in Plow. Com. Vide Fulmerſtone's 
Caſe alſo in Plow. Com. 102, Vide (d) J E. z. the Caſe of (d) KM.. 
Cuſtos altaris, he counted that he was ſeiſed, c. in jure 

altaris. And as to the Precedents which were ſhewed, it 

was anſwered, That there are many Clauſes inſerted in 
Charters as well of the King as others, ex conſuerudine 
Clericorum, which are not de neceſſitate legis, but ſome de- 

claratory and explanatory, and ſome 'prolix and nugatory, 

but lew' multa profitientia, & perficientia paucis compre- 

hendit. And all the Judges who argued in this Caſe (ex- 

cept the two aforeſaid) concluded againſt the Plaintiff, and 

thoſe two mutata opinione aſſented allo to the Judgs | 

ment; fo that by the Aſſent of all the ſaid Judges (e) nul. (e) Anted 24.b, 

io contraditrente Judgment was given againſt the Plaintiff 
And the Lord Elleſmere Lord Chancellor of England 

Hearing all the Arguments at the Bar and Bench 4 

greed alſo in Opinion with the Judges: And ſo this 

great Work of Charity has taſted of ſuch Charity 


Which ought to be in Judges, whick is declared in 
F 2 | the 


"= 


Ea 


died, fo that he never 
Feming was firſt a Serjeant 


it. And there is a 
41 fuch n is expreſſed in the Sta- 


= Iu TW ae of Sutton's Hoſbical.. Part x. 
$ r ne 1,651, the Stat. of (a) WIFE. r. cap. uls. Summa charitas off facere 


C0. ves 135% 4. 
1 Co.76. 


tram omntibus omni tempore 
A * Rule for this Governars, 


tute de Templayits Anno 17 E. 3. in theſe Words, Ba ſeut- 


fer quod pia & celeberrima voluntas — ins mmh 


And Sir Thomas Fleming, Lucht. 


— 


trneutur 705 expleatur & perpetua 


ht, after the S this 


. 
this Caſe. This Sin Thomas 
— and afterwarda Solici- 


Cafe was argued fell fick, of 


tor General to Elizabeth, and to. the: King that 
now is for — — twelve Years, and then was prefer 
red to be Chief Baron of the Exchequer after the Death of 


Sir William Periam, and afterwards advanced to. be Chief 


Juſtice of England after the Death — 


= all which Places he diſcharged with great Judgment, inte- 
grity and. Diſcretion, and he well * the — Will 
of all that knew him, becauſe he was of a ſociable and a 


(5) Dyer 81. 


Fix Rep. 108 


A 4 Co. 107. b. 
leg2 
© Tiefe 418. N Fr. Fleming Caſe in Communi Banco. 


| 


_ Plicadle Nature and Diſpoſition. 


Which Caſe I have reported the more at large for three 
- Reaſbrs. x. For the Confirmation of Incorporations ſound- 


ed for Works of Piety and Charity in Time paſt. 2. For 
the better Inſtruction how they which ſhall be founded 
hereafter ſhall be ſo eſtabliſned that no Exception may be. 
„taken to them, 3. For the reſolving of certain Opinions 
and Queſtions which were moved at the Bar, and which. 
might have diſturbed the Peace of the Law. In the Argu- 
ment of this Caſe many other Authorities were cited ſc. 
2 E 3447- 3 E 3-8% 5E 3. 144. J E. 3. 3 8 . 3.5. 
BZ. 3.67 8 E. 3.208. 18 E. 3. 1. 20 B. 3. Nonabilitze'g. 

o Z. 3. Corone 22. 21 E. 3. 35. 32 E. 3. Aid 55. 40 E. 

"Ay YH 2. 13 R.:. Breve 643. 11 H. 4 12, 19. 14 

4. 8 6. 28. EKG. 13. 9. H. 6. 13, 14, 16. 20K 6. 


1 its 2. 12 E. 4.19. 15 E 4. 1. 21 E. 4. 32, 55, 5. 


Dib. Dt. 112. 6 H. J. 14. 10 N. . 16. fr . 2. 9 11 KH. 


7.2). 13 H 8. 13. 14 H 8, 29. 32 H. 8. Br. Corp. 78. 1. 


Mar. Dy. 98. 7 El. Dyer (b) 7. the Caſe of rhe College of 
Graihſtock, 10 El. Dyer the Caſe of the College of Lande- 
Brey, Pl. Com. Grenaon's Caſe 494. Hill, 16 El. rot. 495. 


be Names of the Governors nominated'by Susan and 
expreſſed in the ſaid Charter, were the moſt Reverend Fa- 
ther in- God, George Archbiſhop of Canterbury, Thomas 


Lord Elleſmere, ford Chancellor of England, Roberr + 


Earl of Salisbury, John Biſhop of London, Launcelot Bi ſnop 
of Ey, Sir Ed. Coke; Kt. then CH. Juſt. of the Court of Com. 


* and now Lord Chief Juſtice. of Evgland, Sir Tho- 
mas 


quando necefſe” 


7 


nemme 
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mas Fofter one of the Juſtices of the Court of Common 
Pleas, Sir. Henry Hobart then the King's Attorney Gene- 
ral, and now Chief Juſtice of the Court of Common Pleas, 
Jobn Overal Dean of the Church of St. Paul in London, 
Gebrge | Mountaine Dean of Weſtminſter, Henry Thursby 
one of the Maſters of the Chancery, 2909 Nightingale, 
. Richard Sutton, John Law, Thomas Brown, and the Ma- 
ſter of the ſaid Hoſpital for the Time Being; and after 
the Death of the faid Sir Thomas Foſter, one of the Juſti- 
ces of 8 7 =_ 1 — youu m_ * r 
Reverend Judge, of great Judgment, ncy a 
Integrity) Sir James . Knight, one of the Barons 
of the Exchequer, was ing to the ſaid Charter #unani- 
mi conſenſu choſe in his Place. And the ſaid Maſter of the 
Hoſpital whom Sutton had nominated durante beneplacito, 
our Lord the King, after the Death of Sutton, hy his Let- 
ters Patent hath nominated ſor the Term of his Life, 


—— 


* 
—_— 
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7 


F 42, 72r%i8'0n brought an Adtion of Treſpaſs agdinf 


138. 


. Docrin. 
E Placit. 379. 


Robert Rogers and Tho. Barley, quare Clauſum & do- 


mum fregit apud T horp Salvyn in the County of York, 20 


Fun, 7 Fac. Regis. And the (a) new Aſſignment was of a 
Houſe If a Croft containing one Acre in — Tho. 


Barley, Sc. The Defendants pleaded in Bar, That Herceus 
Sanford, Eſq; was ſeiſed of the Tenements, c. in Fee, 
and held them of the King, as of the Honour of Tickil in 
Socage; and 8 Maii 24 Eliz. made his Will in Wri- 


ting, and thereby deviſed them to Elizabeth Sanford his 


25 Marc, 38 


_ Mary his eldeſt Daughter, Helen his fecond Daughter, and 


youngeſt Daughter, when ſhe ſhould accompliſh her Age 
of eighteen Years, and to the Heirs of her Body, 20 Julii, 
24 El. the ſaid Herceus Sanford died, the faid Elizabeth 
then of the Age of five Years ; and afterwards 20 Funit, 
37 El. ſhe accompliſhed her Age of eighteen Years ; and 

| entred into the Tenements, E9c. and was 
thereof ſeiſed in Tail, Sc. and fo ſeiſed took to Husband 
the ſaid Robert Rogers 1 Nov, 39 El. and juſtified, c. The 
Plaintiff replied, and faid, That the faid Herceus had Iflue 


the ſaid Elizabeth his youngeſt Daughter, and confeffed 
the deviſe of the ſaid Tenements to Elisabeth; but farther 
faid, That by the fame Will, for want of Iſſue of the faid 
Elizabeth the Remainder of the faid Tenements was limit- 
ed to the ſaid Mary now Plaintiff in Tail, the Remainder 
to Helen in Tail, the Remainder to his 4th, 5th and «th 
Daughters in Tail, the Remainder to his Neph. J. Roages, 
and to his Heirs Males, with divers Remainders over in Tail. 
Provided always, That if my ni Daughters or any 


— 
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ap 

„ 

4 of them, or any other the Perſon or Perſons before namad, 
10 whom any Eſtate of Inheritance in Poſſeſſion or Remain- 
der, o,, in, or to the ſaid Lands, Tenements and Heredita- 


ments, with their Appurtenances or any of them, or any 


Part or Parcel of em or any of em islimited, deviſed or ap- 
* f0inted by this my laſt Will and Teſtament, or the Heirs be- 
* fore mention d of em or any of em,ſhalljointly or ſeverally,by 
** themſelves or togetber with any other Perſon or Perſont, wil- 
ingly, apparently and adviſedly conclude and agree to, or for 
© rhe Doing or Execution of any Act or Deviſe, whereby or 
* coherewith theſaidPremiſſes ſo to em entail d as is aforeſaid, 
* or any Part or Parcel thereof, or any Eſtate or Remainder 


* rbereof, or of any Part thereof before limited or inte to 


Lau Per ſon or Perſons by this my laſt Will and Teſtament, 
hall or may by any Way or Means be di ſcontinued, alienea, 

put away from ſuch Perſon or Perſons and their Heirs, or a- 
* 1y of em, contrary to my Intent and Meaning in and by this 


* mylaſt Will and Teſtament, otherwiſe than for the only Foin- + 


1 
* ture or Dower of any the Wife or Wives of any « - Per- 
* ſort or Perſons before named, for the only Life or 
* Lives of ſuch Wife or Wives; or ſhall willingly and 
* adviſedly commit or do any Af or Thing, whereby the 
* ſaid. Manors, Lands, Tenements and Hereditaments,or any 
Hart thereof Hall not or may uot deſcend, remain or como 
4 0 ſtuc b 2 and in ſuch fort and order as I have before li- 
* mited and declared by this my laſt Willand Teſtameut, ot ber- 
« wiſe than as before is ſaid ; then Iwill, limit, and declare and 
* appornt hereby, that then my JO ughter or Daughters, 
* or other the Perſon or Perſons he fore named and every of em. 
* ſo concluding and agreeing to or for the Doing or Executi- 
Len f any ſuch Act or Deviſg as is aforeſaid, ſhall immediate. 
* Iyfrom and after ſuch concluding and agreeing, loſe and for - 
eit, aud be utterly barred and excluded of and from all and e- 
* very ſuch Eſtate, Remainder and Benefit as ſheor they, or a- 
ny 'emſbould,might, or ought juſtly to have, claim, challenge 
* and demand, of, in, or to ſo much thereof as ſuch Concluſton or 


Agreement ſhall extend unto or concern, in fuch Manner ani 


Form, as if ſpe or they or any of them, had never been nam d or 
* mentionedinthis my laſt Will and Teſtament, for or concern- 


ing the ſame: And that then and from thenceforth the . 


* Eſtate and Eſtates limited and given to her or them {0 


* congluding and agreeing as is aforeſaid, ſpall from and 
* afrer ſuch Concluſion and Agreement forthwith uttcr- 


* iy ceaſe, and be determined in, for, aud toucbing ſo 


much thereof as ſuch Concluſion or Agreement ſpall con- 


„ cern gud extend unto, as fully to all Intents, and Pur: 
"Poſts, as if ſhe or they ſo conc{uding or agreeing, 45 is 
a | W 


* 


t aforeſaid, were dead mir baut Heirs of their Bodies lafully 


| 1 Degree, aud with ſuch and the like Conditions and Limi- 
j aſt Will and Teſtament, in ſuch Manner to all Intents and 


| 4 ſons ſo concluaing and agreeing, were naturally 
* our 
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4 begotten, as is aforeſaid. = then Iwill, and further de 
is clareand deviſe, That preſently after ſuch Concluſion and A. 
« qreement, ſuch Perſon aud Perſons to whom the Eſtate and 
« Remainder 4oth firſt and next belong and appertain unto, 
« after fuch of the ſaid Perſons having t ben the actual Po f 
«* fron t whicbfball ſo conclude and agree as afore is ſaid, 
* by Force of this my laſt Will and Teſt. ſhall and may enter 
into, have and enjoy fo much of the ſaid Lands, Tewements, 
< ang Hereditaments, with thoir Appurtenances, as ſuch Con- 
* cluſion aud Agreement ſball concern and extend unto, of 


16 aud fuch tes, and with ſuch Remainders over, and 


with ſuch, and in ſuch and the ſame Manner Condition and 


rations before knit and annexed unto the ſame by this my 


« Purpoſes. as if my ſaid Daughters, or other the ſuid = 

| ad with- 
ſuch Heirs of their Bodies lawfully begotten as is before 
named, and as tho the ſaid Eftate or Remainder wore 
« veſted in him or them for want of ſuch Heirs as is afore- 
* ſaid, any Act, Thing or Matter befure-mentioned and de- 


I clared in and by this my laſt Will and Teftament to the con- 


trat in any wiſe norwithſtanding ** : And the ſaid Hercous 
ſo ſeifed of the Tenements aforeſaid, died thereof ſeiſed, the 
faid Elisabeth then being within the Age of 18 Years, who 


accompliſhed her Age of 18 Years 20 Fulii 3) El. and en- 
ted into the Tenements, and was ſeiſed thereof in Tail, the 


Remainder over to the ſaid Mary, c. and afterwards took to 
Husband the faid R. Rogers; and afterwards 13 Apr. y Fac. 
Reg. by Deed indented the ſaid Robert and Elisabeth vo- 
lumtarie, evidenter, & conſiderate, Anglice, willingly, appa- 
rently, and adviſedly concluſerunt cg agreaverunt n br, 
Braaſba m and Gerv, Rogers, to ſuffer a Common Recovery 
of the ſaid Tenements upon a Writ of Entry in le Poſt, &c. a4 
intentionem ad evacuand & auforend, Anglice to make void 
and put away ab eadem Maria præd Remanere Tenemen- 
torum pr adittorum, according to which Conclufion and A- 
greement, the ſaid Writ of Entry in le Poſt was brought a- 

ainſt the ſaid Robert and Elizabeth of the Tenements a- 
Freſald they being then Tenants of the Freehold of the 


es; and thereupon a Common Recovery was had 


pink them, with Voucher over, and Judgment given, and 
X 


ecution had againſt the ſaid Robent and Elizabeth ;' which 


| Recovery was to the Uſe of the faid Robert and Elizaberh, 


and their Heirs; and the ſaid Pl. ſaid, That by Reaſon of the 
ſaid Concluſion and Agreem. ad ferayttendaw fraditt Com- 
TORY. Saks munem 


o * * a 
„ * [4 
Lo 


— 


' = 


cum poertinen fenitus determinavit, & wacuus it 
Wherefore the Pl. entered" for the ſaid Forfeiture — in — : Co 
Rem r, &c, upon which the Def. demurr'd in Law. And; Co. 8. 
this Plea was entered Mich. Fac. Regis in C B. and had © Co. 4% a. 
depended 14 Terms, and had at the Bar ic. . 


argued by the Judges, and at laſt it was unanimouſ] , 11 Co. 72. 2. 
ved by the whole Court, 'That Judgment ſhould be 2 * br. 
gainſt the Pl. of which I will make the ſhorter Report, be- 2 Rel. R. 1 2 
Zauſe I have publiſhed many Caſes in my Reports before 10 ict li Ac. 
the ſame Effect: In this-1 will add ſome Authorities and: ink. 35 
Reaſons, confirming the Rule of this Caſe, and affirming the Cr. Car. — 
Reſolutions before, and refer the Reader without Repeti- Co.Lir.18,b, | 
tion to the Authorities and Reaſons reported by me before. 7 aft. Tail 1, 
On the Plaintiff s Part divers Objections or rather Declama» Lit Set. 13, 
tions were made. J 1. That from the Time of the Making 362, 441, = | 
af the AR of 19 E.1. 4 (a) Donis conditionalib, till (b) 12 (% Cs Lü alt. 
Z. 4. Takarum's Caſe, there was no Opinion, That a Re- 1 Co. — 1 
covery againſt Tenant in Tail with Voucher over, would bind 6 Co. 40. b. 
the Eſtate- tall upon the Pretence- of a feigned Recompence ED. & 38. 4 
but infa E. it was 7 — never before that Time, Hard. Py 
imagined by any of the Sages of the Law, in ſo man (5) 34 & 35H.8. 
Generations and Ages incurred after the ſaid Act. J a. al. S 


tho' the Donor can't reſtrain the common Recovery a 5 Co - > 

is ſuffered and executed, (becauſe then the —— Moor 1 1 

Remainder is barred, Co.) yet (as it was agreed on the o- Pym ag $90. 

ther Side) he may reſtrain the Concluſion and Agreement Plow. 555-2. © 

to ſuffer it, and ſo-provent the Bar by the Recovery, and *'2?- 299. 

* his Remainder or Reyerfion. J 3. Such Reco» (Hils. * 
ries are by divers Acts of Parliament mark d and 2 Leon, 70 


» F534 0 
Cro. El. $63 
Ent. 655. 

1 Co. ts. a. 
3 Co. 60. b. 
Moor 690. 


Mary gave dhe Nader of er S vn In e 36 
he Aar. : tho Manor o Bryant in pl. * 
the County of Dorſer, by Indentue to Thomas late Bart Potes 


3 Co. 34.24. 
of ; Co. 41. a. 


Me. g 


. 4p 
>» 
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of Northumb. and to the Heirs Males of his Body; 

Condition, 94 ſt pred” Comes aut hæred maſculi de cords 
ſuo exennes; inter al, aligd recuperare verſus eos permit- 
terent, vel diſcontinuarent? And in the Argument of Scho- 
laſtica's Caſe, Paſeh. 12 El. Pl. Cum. 403. the ſaid Point of 
Reſtraint of a common Recovery was never moved; and there - 
fore it was thought to ſtand with the Honour and Gravity of 
the Court, that this Point had been ſo often argued at the 
Bar; and'therefore now the Serjeants ſaid, that it was rips 
for Judgm. after ſuch a mature Deliberation. And in this Caſe 
all the ſaid Object. were confuted, and thereby the Point in 
5 Judgment ed. J As to the firſt, 2 Queſtions were 
A moved and reſolved, the firſt, that Judgment given againſt 

()2zRol.396. () Ten't in Tail with Voucher and Recompence in 
EY would bind the Eftate-tail, notwithſtanding the faid Act of 
13 E. 1, Be the Recovery upon good Title or not. 2. That 


in Value, would bind the Eftate-tail, altho no Recom 
de had. And therefore as to the firſt-of theſe Queſtions, it 
appears by our Books, that the Opinion, That. a Recovery 


on...” 


| tail, and was not reſtrained by the Stat. 4e Donis conditional” 
3 (3) 1Co.131. b. was not newly invented in () 12 E. 4. but oftentimes” af- 
. n firmed ſor Law by the moſt knowing of the Law that e- 
372:b. Godb, ver were ; for Sir William T bhirning in the. Time of H. 4. 

| - 308, 1 Bulſtr. Ch. Juſtice of the Com. Pleas, anno (c) 12 H. 4. 13. b. faith, 
[ - 1 9,160. That the moſt learned of the Law that ever were, (and 
43 12E.4 1920.21, When there was the beſt, Law that ever was) were in the 
c) Co. Lit. Reign of K. E. 3. which alſo were near the Making of the 
30g. b. Stat. Let us ſee then how the Law was held in diebus illis in 
5 this Point. 1 5E. 3. Brief 324. By Recovery in Value by Te- 

| (s) 1Co. 94. b. nant in Tail, the Eſtate-tail is barred, and he ſhall have a 
96 b. Dr. = Pormedon of the Land ſorecovered in Value. And therewith 
os 1 agrees 42 E. 3.3 3. for there it is held, That in ſome Caſe a 
Plow. 436. b. Man ſhall have a Writ of Formedon of Land which was ne- 
466. 2 Plo. g ver iven; as if Tenements in Tail be loſt, and the Tenant 
ee "in all recovers other Land in Value, the Iſſue ſhall have a 

1 Rol. 842. Formedon of the Land recovered in Value, and yet that Land 
Br. Charge 4. was not given. 444.3.21,22. Oftavian (4) Lumbard's Caſe, 
1 4 65. Ten't in Tail grants a Rent: charge to one, in Conſideration 
Bulſtr. 43. that the Grantee having Right to the Land in Tail, releaſes 
Hard.209,384. to him, it {hall bind the Iflue in Tail. 48 E.3.11.4. in Zeffery 
2. 34% Sencher's Caſe, a Recovery in Value by Tenant in Tail 


Br. N-C-70.. (e) 5 E. 4. 2. 5. And that alſo ap by. the 


Vas 8 like Caſes: For if Tenant (F) in Tail aliens with War- 

(f ) Co. Lit. ranty, and leaves Aſſets to deſcend, it is a Bar to the 
„51.0 Iſue by Reaſon of the Warranty and Aſſets — 3 
| | ut 


0 0} | Mary Portington's- Caſe. Parr X. 


the Judgra. given in ſuch Caſeforthe, Tenant in Tail to have 


againſt Tenant in Tail with Voucher would bar an Eftate- 


t) Poltea 4 b. ſnall bind the Tail, and a Formedon lies of the Land 
Br. Voucher iii recovered in Value; and therewith agree 1 E. 4. 5. 


£03 ARS 


Pur X Mary Portington's Caſe. | 38 
but neither the Warranty without the Aſſets, nor the War- 


Lgainſt him, and he vouches to Warranty, and the Demen- 
dant by Default of the Vouchee, or by his Confeſſion reco- 
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ranty and Aﬀets without Judgm. in a Formedon, ſhall bar tho  _, 
Eſtate· tail; for if the Iſſue (without Judgm. given) aliens's/ (9) % Lit, 
the Aſſets, his Iſſue ſhall recover the Land in Tail; but af- 

ter Judgm. given that he-ſhall be barred in Formedon, the | 
Iſſues in Tail ſhall alſo be barred; and therewith agree 

Temp. Ex Tit.Garr.89.34.E.1. Tit. garr 88. 11 E.aharr'83. 
4E.3.24 Hen. Sommers's Caſe, 3 E. 4. 14. 40E-3.9: 14H, 


_—__ 
4. 24 H.8. Br Tail 33. 4Mar.(b) Dyer 139. And in the Caſe (5) Dyer! * 


of a common Recovery there is a Judgm. againft tho Ten't . 1 R 
in Tail, and another Judgment againſt the Vouchee to have ra Fe.) 
in Value, and th re theſe Reſolutions and Opinions of | 
Law produced the Judgm. in 12 E. 4. which was not of any 
new Inyerition, but proved and approved by the Reſolution -, 
of the Sages of the Law at all Times after the ſaid Act, un- 
til 12 EA. And pon of the Law then perceiving woaat 
(c) Contentions Miſchiefs had crept into the Quiet of (e) Co Lit.19b. 
the Law by theſe fettered Inheritances ; upon Conſideration | 
of the ſaid Act, and of former Expofitions thereof by the Sa- 
es of the Law at all Times after the ſaid Act, gave Judgm.- 
hat in ſuch Caſe the Eſtate-tail ſhould be barred. As to 


the 2d Queſtion in the iſt Objection, it is worthy Conſide- 
ration, That the Judgment given far Tenant in 1 

in Value, is a Bar to the Eſtate-tail, altho' no Recom penca 
be rendeted in Value; and that appears in 23 Eliz. yer 


ail to have 


376. (4) Tenant in Tail ſuffers a common Recovery with (a) Dyer 376. 


common Voucher, and dies before Execution had againſt pl26; 100.94. 
Tenant in Tail, and the Iſſue in Tail enters, the Recoverer 2 * 
may enter upon him by Reaſon of the Recovery in Value; Nel 306. 


2 Rol. 395. 


and therewith agrees Shelley's Caſe, in the firſt Part of my Plow. 55. b. 


Reports, J. 106. And in the Marquiſs of Vincheſter's Caſe, 75 C0 699. | 
ib. 3. Jol, 3. 4. If (6) Tenant in Tail ſuffers a common Re- JA 1 
pvery (altho erroneouſly) and afterwards diſſeiſes the Re- 
overor and dies, his Iſſue ſhall not be remitted, for the E- 


ſtate· tail was bound by the () Judgment to have over in ( co | 


alue, although in Truth no Recompence can be had. And 
n Manzel's Caſe, Pl. Com. H ult. (g). If there be Ten't in 


lo . 
ail, and a 8 er brings a feigned Pracipe quod reddat Gd 


ers againſt Tenant in Tail, and he over in Value againſt . $ 
he Voughee, and before Execution the. Tenant in Tail | 


lies, and the Land (+) deſcends to his flue, yet the Deman- (5) Liz. See. 
ant may enter, or ſue Execution againſt the Iſſue, and the. 6350. a 


ſue ſhall never falſify the Recovery there, becauſe he has, 
r may have Aſſets, for if he ought to falſify the Recovery, 
en he ought to retain the Land in Tail, and have Exe- 
ution of the Aſſets alſo, Cc. And ſo as it is thero reported, 
| e 


' ' $77.b Lit. Sect 


Mary Portingtor's Caſe: Pixx X. 
was it taken by the Ld. Monrapue, and other Juſtices in the 
Stach _ meg atopy erviends wot — — 
a * Act of V. 2. faith, is iþſo jure ſi nmilut, 
a we may ſay, 9 gu — wr Recu —— Oc. 

| rþſe ipſo jure fit mulls. J. As to the ad Objection it is ab- 
ſurd to ſay, that the Recover it ſelf can't be prohibited by 
any Condition or Limitation 3 and yet that the Concluſion 
and to ſuffer a Recovery, Thall be prohibited; 
and ſuch Condition to prohibit a Concluſion or Agreement 
| _ - favours of a neu Device ur Invention: For till now of late, 
(YC Jac. none ever heard of any Condition or Limitat. to prohibit (a) 
Ts Goings about, or any luſion or Agreement, but they are 
| unknown to the Law. therefore the faid A& 
ot W., reciting the Miſchief ſaith, Per faftum tamen & 
foeffamontum eorum quibus tenementum fuit darum ſub con- 
| — — 8 — So that the — —5— — 1 

A Nαπν⁰⁰ ought to be taxed with great Ignorance, and that the fai 
Act was not neceſſary, if the Going about or Concluſion to 
alien, might have been prohibited: For then when u Man 
had made a Gift to one and the Heirs of his Body, he might 
have added a Condition, That if the Donee in Tail at the 
S Com. Law poft prolem ſuſcitatam had gone about or conclu- 
ö ded to alien, that then the Donor ſhould re-enter, and ſo have 
preſerved his Poſſi b. of Reverter, and fo aga inſt that Proviſion 
might have been made by ſuch preventing Condition; and 
3 therefore there was no Neceſſity that the ſaid Act de Donis 
Co. L. 19. a. comditiamalibus ſhould be made; and yet Sir Will. Herle (b) 
a | Chief — of the Common Pleas, in 9 E. 3. 22. . faith, 
That they were wiſe People who made that Statute ; and 
that Sir William Herle himſelf was at the Making of the 
faid Stat. appears in 41 2 gary” 16. and in 5 E. 3. 14. 4. 
the ſame Chief Juſtice faith, we ſaw thoſe who made the 
c ca Lit. 19.3. Statute, and further faith, that K. (c) E. 1. who by Aﬀent 
792. b. of his Common Council in Parliament made the faid Act) 
wu the wiſeſt King that ever was, and the King and the 
whole Parliament prohibit ſactum & ſeoffarmentum (for this 
Imagination of Going abeut or Concluding, was not then, nor 
long Time after hatch'd.) And fo in all fucceeding Ages, tho 
Alienation it ſelf of Tenant in Tail hath been prohibited by 
Condition; as in 33 Af 24. temp. R. 2. RichePs Caſe, Lit.]. 
163. (4) temp. H. 4. Thirning, 21 H. C. 3 3. b. (e) 10 H. . 114. 
520. 6Co.42.b, 1 3 H. J. 234. K. 21 H. 5. 11. 4. b. And it was well obſerved in 
 (e) br. Cond. this Caſe, That to an Eftate-tail there are three Manner of 
Bci ( Incidents; ſome by the Common Law, others by Act of 
(7) Lira. a. Parliament, and ſome by Cuſtom. By the Com. Law are ſuch 
—— by the Stat. and can't be reftrained by 
ower and Tenancy by the Courtefy — 
11 . ut, 


(d) Co. Lit. 


: 2 Brownl. 67. as are not reſt 


(£) 1Rul. 418. any Condit. 4s (g) 


2 Brownl. 67. 
6 Co. 41. 4. 
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PAT N Mary Portington's Caſe; 39 „ 
Iſſue, are incident to an Eſtate . tail, and can't be reflrained by 3 | 
Condit. Fade a E. 3. 17. Alſo the Eftate of him, and of Ten't 

in Tail after'Poſbulity, are diſpuniſhable of (s) Waſte, ſo « 
(b)collateral Warranty is a Bar to an Eftate-tail, and a (c) com. 
Recovery alſo, and none of theſe can be teſtrained Con- Ii 3 
dit. or Limitation. By Stat. Law, as tv make Lea * the Co. Lit, 1 | 
Stat. of (4) 32#£8.c.2.9. and to levy a Fine by the Stat. of 4 H. 2 !nf. 302. 

1.6:24. and 32 H.8. c.36.to bar Lues, and none of theſe which 5 Co. 1, : 
are Incidents to his Eftate Ack of Parliament may be re- 11 Ca. bo. -M 
ſtrained by Condition: For when a Man makes a Gift in Tail, 2r- & Stud. 

he ite gives theſe Incidents to it; and therefore to reſtrain Fb., N Ab. 1. 
them by Condition or Limitat. would be For fap- f. 1 E. 3. 
that a Man makes a Gift in Tail, and further grants, that Walt. 127. 
may make Leaſes for Years or Lives according to the ſaid (J el „ 
Act; or to levy a Fine with Proclamation, according to the Ga 4 c 
Act in fuch Caſe, ro bar his Iſſues; Provided always, that he (/) Rol. 4184. 


Rol. 41 
TY 
R 4 


ſhall not make Leaſes, or levy a Pine, none will deny; but Brownl. 67. 
ſuch Proviſa would be nant; and by — in > 


FE KTI UG SO SA ASK „ 


ht the other Caſe, when Incidents are tacitly implied; for Co. Lit. 223. b. 
ho () exprefia corum que racite inſunt nibit operarar By Cu- 4% Rol. us. 
u- ſtom, as to grant eats by Copy, &c. at the Will of the Ld. ( — 8 
ve ¶ according to the Cuſtom of the Manor, Cc. And the Opinion died der. 0 
on of Tit. as to the faid Caſe of a common Recovery, was cited An 8 
nd in bis Chapter of Conditions(f)84. Aſter he had ſaid; that 1Rol. Een za 
i; Feoffee in Fee cant be reftrained from Alienation 5 he 2 Kol. Rep. 303. 
) ads, Irm, if Tenements be given in Fail upon Condition, ©9197-4533 -. 
h b Ten'vin Tail nor his Heirs ſhall not alien in Fes ner in; Co. i. 
nd Fail, nor for another's. Life, but for their own Lives fuch 8Coss.b.145.2. 
he Condition is good, and the Cauſe is (which is to be much ob- . Co. C . 
4. ſerved) That when he makes ſuch Alienation, he doth con- * 
he trary to the Intent of the Donor; for which the Stat of Mz. 2 Ink. 365. 
ent C. 1. was made, by which Eſtates in Fail are ordalned; which * $234: 357: 
A) ig as mach a © fay, as if he had ſaidicontrary w-the Inveny Laich g 
he of the Act of W. a. or the Intent of the Donor: withim the-(f) Se. 36. 
his Purview of the ſaid Act; andia-(g) com. Recovery is nor Net 418. 
contrary ta the faid: AQ; nor to the Intent of the Donor 2 2 | 
within the Purview thereof. But the Meaning of Zits.is, thn 
Tenant in Tail may be reſtrained from Diſcontinuance ei- 
ther in Fee, or in Tail, or for another's Life, and ſo he him- 
ſelf in the next Clauſe following explains himfelf, c. and when 
he makes ſueh Diſcontinuance he doth contrary to the In- 
tent of the Donor. J And as to the third Objection and 
8 Scandal upon * —— __ 
one of the main Pillars whi upports the E- 
ſtates and Inheritances of the Kingdom) ic was an- 
lwered, That there was never any Thing by the Wif 
dom of | Man fo welt deviſed; or ſo ſurely. eſtabliſhed 
upon Law. and Reaſon, which the Wir and Craft 
EY -0 4 : of 
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bo Mary Pottington's Caſe: PART X. 
of thoſe who are ſubtle and wicked; has not abuſed;”- And 
therefore it appears by the/Preamble of the ſaĩd Act of 34 


.S. That wh n the K. gave Lands in Tail to his loyal and 
faithful Servants and Subjetts, intending not-only to advance 
the Donees; but the Heirs in Blood of their Bodies; to the 


Intent that the Heirs of their Bodies ſhould have in ſpecial 
the Profit which they have by the Service of their 


Anceſtors, and thereby they themſelves the better encoura- 


"K's Gift and Bounty by Difinheriting their Iflues, quis 
 Confirmat uſum qui -rollit abuſum': And yet ſuch was the 


* 


| (#)©o. Lit 
„ 


6) 13 H.. c. ac. 
| WH 102. a. b. 
Winch 43. 


of the former Husband, ſuffers a Recovery 


of falſe and feigned Recoveries-to ſubvert the Intent of th 


ged to do the like Service to their Sovereign Ld. the K. It 
was well done by the Parliament to tax the Donees in ſuffering 


Force of a common Recovery in ſuch Caſe at the (a) Com. 
Law, before the ſaid Act of 34 H. 8. that the Eſtate tail by 
a common Recovery was barred, although the 7 * was in 
the King, and nothing could remedy it but an Act of Par- 
liament. And therewith agrees 33 H. 8. Br. Tail 41. in Plo. 
Com. 5 55. And as to the Caſe on the Stat. of (500 11 H. . It 
was anſwered, That when the Husband for the Advance- 


ment of his Wife with a 2 Jointure, and Preferment 


of the Heirs of their two Bodies begotten, has cauſed an E- 
ſtate to be made to himſelf and his Wife in Tail, and after 
the Death of the Husband, the Wife to diſinherit the Iſſues 
and conveys the 


to Strangers to the Husband's Blood, ſuch Recover 
was werthy by the Parliament to be noted with the Mark 
to be ſuffered by Covin; and the Act of the Wife either 


- when ſhe is ſole, or of her and her ſecond Husband, is fo 


(e)32H.8$. c.31. 
14 El. cap 8. 

Co Lit. 362.2. 
1 Co. 15, 16. 


— 


(4) 3 Co. 60 b. 
ſte a 43. b. 
Co. Lit. 362. a. 
Cr. Kl. 562.570 
Co. En. 667. a. 
Mor 650. 
1 And. 275. 
Winch 43. 


odious, that a Recovery had _ a good Title againſt them 
by Covin is void by the ſaid Act; and therefore it is not to 
be reſembled to the Caſe at Bar; and yet there was no Re- 
medy in ſuch Caſe upon a common Recovery, till the ſaid 
Act of Parliament was made. So in the ſaid Acts of (c) 32 
H. 8. and 14 El. when a common Recovery was had againſt 
Tenant for Life, to the Prejudice of thoſe who had the In- 
heritance, it might well be called covinous, and by Collu- 
ſion. And yet in the ſame Caſe, when Ten't for Life, the 
Remainder to A in Tail, the Remainder to V. in Tail, c. 
with divers Remainders over, and Tenant for Life ſuffers a 
common Recovery, in which he vouches A. and he the 
common Vouchee, it ſhall bind all the other Remain- 
ders, for no Covin or Colluſion can be ſuppoſed, when 
the next in Remainder in Tail who a the im- 
mediate Inheritance is vouched ;- as it was adjudg- 
ed. in (4) Jennings's Caſe, Trinit. 38 Elis. Rot. 3302. 
which Caſe having great Affinity with the Caſe at 
Bar, I have reported next after this Caſe. And 5 

ins ihe 10 


ed, but not a Recovery with Voucher, &c. as in every com- Jeok.Cenr.242. | 
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Student, cap. 26. approves common Recoveries to bind as 
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par RX. Mary Portington's Caſe. 33 
to the ſaĩd Caſe of the Earl of (4) Arundel, Auno 1) Elis. (e) hor. 37, a * 
Firſt, nothing is ſpoken to that by ay who argued in the Dyer 342, 343. 


Caſe, ſo that it is not any Authority for them who cite it. 08 * 
Alſo in the ſame. Caſe a Recovery is intended to be reſtrain- 5; Co. 5. — 1 


mon Recovery there is. And in divers Acts of Parliament, | 
— Ropers nn 47 and Advance- . 
ment. therefore the Statute of (5). 7 H. 8. cap. 4. recites, 
That divers, as well Nobles as others, have ſuffered com- 28. 1 & 
mon Recoveries againſt them of divers of their Manors, Stud. f. 45. a. 
&c. for Performance of their Wills, for Aſſurance of Join- Byesz! 4. . 
tures to their Wives, c. The ſame Act in Approbation of 1,1. — 1 
common Recoveries, gives Remedies to ſuch Recoveries in 19 H. 8. 12. a. 
divers Caſes, And St. ra in his iſt Book of the Dr. and Br. Meſie 23 


well in-Conſcience as in Law. And by the Stat. of 23 El. 

cap. 4. it is enacted, That for Avoiding of the Danger to Aſ- 

ſurànces of Lands, and for Advancement of common Reco- 

veries, That any common Recovery ſhall not be avoided 

for any Want of Form in Words, and not in the Matter of 

Subſtance; Note Reader, Semper in (c) fictione juris ſubſi- 06) 12 22 

ſtit equitas, & contra negantem Principia non eſt diſputan- Co. Lit. — 

dum. And in Truth none ought to be heard to diſpute a- Palm. 354. 
inſt the legal Pillars of common Aſſurances of Lands and 5 
heritances of the Subjects. And at the Parliament held 

in the Reign of the late Queen Eligabetb, in the great 

Caſe betwixt T. Vernon and Sir Ed. Herbert (which was 

argued by learned Counſel before the Lords in Parliament) 

there Hoord an utter Barriſter, of Counſel with Vernon (who 

was barr'd by a common Recovery) raſhly, and with great 

ill Will inveigh'd againſt common Recoveries, not knowing 

the Reaſon and Foundation of them; who was with great 

Gravity, and ſome Sharpneſs, reproved by Sir rg: Dyer 

then Chief Juſtice of the Common Pleas, who ſaid; He was 

not worthy to be of the Profeflion of the Law, whio durſt 

ſpeak againſt common Recoveries, which were the Sinews 

of Aſſurances of Inheritances, and founded upon great Rea- 

ſon and Authority, Sed non omnis capit hoc verbum. And 

as to (4) Scholaſtica's Caſe, I reſpect much the Reporter, and (dy pl. Com. 

attribute due Honour and Reverence to theJudges who argu- M ET 

ed in the ſaid Caſe: But amicus Plato, amicus Socrates; ſed Naar . 5 

magis amica veritas; for the Reſolution in the ſaid Caſe, 473, 474. 

is founded upon two Authorities in Law; one in (e 29 Af. 5 Cn 6. 

P. 17. and 64 other in 7) F. N. B. 201. c. Which Au- Polk. 40 x 

thorities being duly conſidered, do not warrant the-Dyer 127.pl.56, | 

Collection or Concluſion which is made upon them () Piowd. 


| r 413. b. 414. b. 
„5 3 | £4, a (argu Foſtea 41. 2. 
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For as to the faid Caſe of 29 Aff 5. l j dt is there cited in this 
Manner ; AMan ſeiſed of Lands in Pee deviſable, deviſes them 
to one for the Term of his Life, and that he ſhould be 
lain (when the Book at large is, 'That the Deviſe was 
to a Clerk for Life, upon Cotidifien that he ſhall be Chap: 
lain, and fing for his Soul) fo that aſter his Deceaſe, he faid 
Tenements ſhould remain to the Commonalty of the faid: 
Town (A. of Lang-ſtone) to find a Chaplaiti for the ſame Te- 
nements,and dies; and the Deviſee being ſufficient to be Cha 
lain, held them for fix Years, and was not Chaplain, and 


' Heir of the Deviſor ouſted him, and he brought an Aſſiſe, 


and the Heir pleaded to the Aﬀiſe, and all this Matter was 
found by the Aſſiſe; and the Juſtices ſtitred up the Af 
as much as they could to fay for the Phintif and at length 
they faid, that the Plaintiff was ſeiſed and diſſeiſed: Upon 
- which Cale fo cited, the Juſtices, as it is there reported, ſo 
collected; for it ſeemed to the Court there, That the Li- 
mitation that he ſhould be Chaplain, and fing for him, 
was not a Condition for the Breach of which the Heir could 
enter, for thereby the Rem'r would be defeated; Cc. In 
which Cafe are two great Mifprifions; one in the Citin 
_ the other in the Application of it. x. That the flid Devifs | 
_ was to the ſaid Clerk upon expreſs Words of Condition, that 
ke ſhould be Chaplain, as appears before; the other in the 
Application, That it ſhould nor bs taken for + Condition, 
bur for a Limitation z and to that Purpoſe the Cafe was ei- 
red. And without Queſtion it ought to. be either « Condi- 
tion or Limitation : And if it was adtnitted to be a Limi- 
tation, then it is not poſſible for the Plaintiff in the Aſſiſe 
to recover, for then his Eſtate, if it were a Limitation be- 
fore Sin of the Aſſiſe, was actually determined: 
For fuch is the Nature of a (4) Limitation, to determine 
the Eſtate without Entry, and then the Freehold in Law 
was veſted in the Commonalty of Tang. ſtone, for à Stran- 
ger ſhall take Advantage of « Limitation, and by Conſe- 
ence it was not poſſible that the Pl. who had loſt his E- 
ate by Force of a Limiration, ſhould recover in the Af- 
fiſe. But in the Book it is taken for à Condition, for there 
Firton ſaith, That they in the Remer can't enter, for it is 
a Condition; and it appears, that the Heir can't enter, un- 
Ae ——— that the Remainder has (5) deſtroyed the 
Condition: For the Book ſaith, That the Heir cant en- 
ter and have the Land only for che Life of the Plain- 
tiff. By which it appears, That in ſuch Caſe Words 
of expreſs Condition; (which are omitted in the Ci- 
ting of the Caſe, ſhall not be taken for a Limitation, 
but rather void by the Limitation of the Remain- 
der oyer; For when it hath Words of Condition, the 
| . | | Manner 
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roche Deviſe foto-inrend that the Heir may enter; ad 
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Ati expretly faillintheBoak,and therefore it ſhall not be ta- 
ken far a Limitagon, to giveBenefit to him in the Remain« 
der, "and it would be dangerbus to make a Conſtruction a- 
. - gainſt expeeſs Words, but if the Caſe had been, as in the ſaid 
' FScholaſtica's Caſe it 1s cited; 4. That he deviſed the Land to 
done for Life; and that he ſhould be Chaplain, there might be 
more Colour to ſay that it ſhould be = Limitation by Con- 
ſttruttſen, becauſe they are, neitbet Words of expreſs 
"Condition, nor legal Words of Limitation ; and therefore: ' 
there Peradventure the Law would conſtrue em ſo, that 
they might take Effect; as in the Caſe betwixt (a) Hamond (#) Cr. El. 194, 
and Melloct, . by me in the zd Part of my Reports fo. 18288 » 
20, 21. This Word (Paying) ſhall amount to 4 Limitation Ero: ſac. 57, 
in a Will by Conſtruction, ' becauſe in Law it is not any Word, . 
eitherofCondition or Limitation; and therefore in a Will it H ch. 573. 
* ſerve as well for the one as for the other; to ſupply the Bridg. 138. 
Intent of the Peviſor. And ſo the Authority of the Book of , Mod.Rep.86, 
is againſt that which was cited iti Scholaſtica's G208h — fe 
Caſe. And hereby you may ſee (good Reader) how dangerous Swinb;i13,114; 
it is to ground an Opinion upon any Abridgment; as in an- zRolRep.219. 
other-PlaceI have obſerv'd: For Firzherbert in abridging the GI, of PER 
_ Caſe of 29 , Tit. Abe 281. (4) abridges it without any (6) Ant. 40. 4; 
| Words of expreſsCondition;as it is cited inScholaſtica's Caſe. ( Ad 25. 4. 
But Br. Tit. Condition 111. abridges it to be upon expreſi fe H. 
Condition, Sr (e) melius & rutius eſt petere fontes quam (d Pho. 4b. 
ſecłari riuulos. And as to the ſaid Caſe in () F. NB. it is (0 Ant,118. a, 
cited in Scholaſtica's'Caſe in this Manner: A Man deviſes U * 
Lands in Loudbm to his Wife upon Condition, That if ſhy” 
marries, that the Lands ſhall remain to his Son in Tail; and 
for want of ſuch Iſſue, the Remainder to the Right Heirs 
of the Donor in Tail; the Wife marries, and ſhe and her 
Hysband 6ccupy-the Lands, he in the Remainder dies with- 
out Heir of his Body; the Right Heir of the Donor ſhall 
have a ſpecial Writ of Ex gravz querela, &c. So it ppeart | 
That he in Remainder ſhell have Advantage of the —_— 
tion, if it be broke: But that ſhall be by way of ſuing this 
Action, and not to enter by, Foree of this Condition not per- 
formed, which Writ appears in the Regiſter. And the Juſti- 
ces ſaid, That the Words of the Condition there mentloned, 
art not properly a Condition but Words of Limitation, {0 
that the Senſe is ſuch. A Man deviſes Land to his Wife for 
a Term if The ſhall ſo long continue ſole, and if ſhe marries, 
the Remainder in Tail, the Remainder to bis Rigbr Heir, ſo 
that the Marriage is the Limitation there which determines 


_ _ x. 


s 8 N + 


"the" Eſtate ſo the Remainder . commences upon the 
 Efftate ended there ; which" Oſo put by. Fir#berbert 
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Mary Portington's Caſe Part N. 
out of the original Writ in the Regiſter was utterly miſtaken 
in 2 Points. 1. Becauſe theDeviſe to the Wiſe in the Caſe. put 
in F. NMH. was upon expreſs Words of Condition, but inſþe6to 
Regiſtro, fo. 246. the Deviſe was upon apt Words of Limita- 
tion, 5. Habend ſibi ad totam vitam ſuam ſi ia in ura vi 
Auitate ſua tenuerit (and not upon ſs Words of Condi- 
tion as its there cited) ita 94 ff ip ui. maritaverit, vel 
ad aliguem virum ſe traxerit in icatione, tunc meſuagi- 
m prad cum pertin I. & heredibus de corpore ſuo legitime 


tunc meſuagium præd cum pertinen ad rectos beredesipſins 
. reverteret. 2. Where Fits herbert ſaith, That the Right 

x Heir can't enter, it is clear that the Right Heir may well 
| enter, becauſe he has the Reverſion by Deſcent, and not by 
(9) Dy. 127. 2. way of (a) Remaind.And I have ſeen a Report in Hl. & 4 


b Rel. Rer. ( Doctor of Phylick. was ſeiſed of divers Manors, Lands and 
429% "> 
14 mund and Thomas, by his Will in Writing deviſed Part of 
pueros taſtatoris in eruditione & bonis moribus; the 


Pee deſcended to Villiam his eldeſt Son: The Condition 
| was broke; the Queſtion was, If the Heir ſhould enter for 
= the Condition, or Thomas ſhould enter as for Breach of a 


Rob. Brook, Ch. Juſtice, & totam curiam, That cleerly it is 
not a Limitation, for there Re expreſs Wards of, Condition, 
and the Meaning of the Teſtator was, That his Heir, whoal- 

| Ways is to take Advantage of a Condition, ſhould enter, and 

El j Rol. 473, d defeat the Eftate of the Wife: But his Meaning did not 

93 — agree with the Law, for he could not defeat the Eſtate for 

4 axIM Life unleſs he defeated the Remainder, and therefore by the 

(% Dy. 127. 3. Limitation of the Remainder over, the (e Condition was 
deſtroyed : But in ſuch Caſe bis Meaning never was, that he 
in the Remainder ſhould enter for the Condition broke. 

. Nota Reader, There are in Law apt and legal Words, as 

co. Lit. well of Limitation as Condition, Apt Words X (F) Limita- 

-14.b. tion are guamdiu, dummode, dum, quouſyue, durante, Nc. 

; v. 14. ZE. 2. Grant 92. a Rent granted out of the Manor of 

Dale, quamdiu the Grantor ſhall dwell there. Yide 5 E. 4. 

16. F. fuer amicabilis, 21 H. 8. 29. b, 3 E. 3. 15. 

4. & 


Leſſee ſhall pay twenty Pounds, 37 H. 6.27. A Leaſe is 


made a Feoffment in Fee until, 5. quonſgue the Feoffor 


— 
> 


a: 


Frocreatis remaneret, & {i idem I. fine hereae, &c. objer it, 


ob. 3. P. & M. which Dyer 1 moved in C. B. Vin. Butts 
Tenements in Fee, and having Iſſue 3 Sens, Milliam, E- 
them to his Wife for Life, ſub canditioue quod ipſa educabit 


. mainder to Thomas his Son in Tail, and the Reverſion in 


00 Dy. 117:b. (c) Limitation ; or if the Condition be deſtroyed by the Li- 
33 mitation of the Remainder over. And it was re ſolved by Sir 


3 Ag. P. 9. A Man Leaſes Land dummods the 
made to a Woman dum ſola ſuerit. 9 E. 4. 29. B. A Man 
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Pottititton's Caſe; 8 42 
. (a) r. Aff. 230% 
Dy. 2.90, acc Pl. Cm. 41 f. (c); SAI P. 14. A Leaſe for Years, if 88 | 


the Leflesſhalbſo long live,14 2.8. r 3.ALeaſe of Lands till he (Cg, 57. b 


ol 388.2 Ro, 
8. Noy 122, 


be promoted to a Benefice,&c. Lit. Chap. Condit. go. (4) during 


the Coverture; all theſe and mam others, are Words of Limi- fenk.Cent.2 881 


tat; by Force of which, the Eſtate isdetermin'd without Entry (% Br. Eſtates - 


or Claim. Words of (e) Condit, are, ſub'conditione, ita gd. ſi con- a; Tail.20, 


- | a Tail 17. 
tingar, proviſo, Sc. Vide Lit. c. Condit. 74 C75. 3 H. C. J. 4. b. 5 Co. 9. b. 
27. H.. 15. Dy. 28 H. 8. 13. 4 M. Dy. 139. 1 ZI. Dy. 318. 32 © 5 Co 116.4. 
H. 8. Dy. 47. But theſe Words, ad effe tum, ea intentione, ad + . 2 5 2 

ſalvem dum, or other the like, do not make a Condition in Feoff. 5b. 57.4; Co. 

ments or Grants, unleſs it be in the K. s Caſe, or in a laſt Will, 1a. f. Cos. b. 


as it was reſoly d Paſc. 18 Bl. by all 1 of tbe Common £19955 169. 


Pleas. And ſo you will the better underſtand your Books, in 3 


38 H. 8. 34-4. the Abbeſs of Sion s Caſe. 31 H. 8. Br. tit. 38s And. 
Conditions 191. 8 E. 2. A 412. 5 E. z. Sr. Conalr. 204. F. NS. 1 
131.41 (6E. 3. 17. b. 41 Aff. 3.35 Hg. 7. & JJ. per Maile.) 116, 117, 148, 
H. 4. 22. Sir Sim. Beverley's Caſe. Doctor and Student, lib. . c. 119. Ceſdri 36, 
20. 10 E. 3. 44. 32 E. 3. Annu. 30. 8 H. G. 23. B. Plow, Com. in 3 775 


\ Brown, and Beſton's Caſe 141.4. () E. s. Dy. 79.3 E. G. (i 92 L. S | 
ih. 65. But in Caſe of a Grant Executory (Pro) (k) end 328, 29, :_— 


Condition; as a Grant of an Annuity fro conſilio im pendendo, 54, * OG g 
(1)4r1B4.6. 4.b. 19. m) 38H. 6. 26. 9 E.4. 20,21. A Difference 7-1 4 


betwixt a Thing (a) executed and executory Dy. 23. El. 369, Dy: 13. pl. 
It was alſo e That in SS hulaſfica s rage Glork 400 &, ns 2 1 
was ſo ſuppoſed to be reſtrain d, firſt levied a Fine, which Fine ; 52. Hard. 10% 
(for any Thing that appear'd in the Record, or in the Caſe re- 11. Lit. Rep. 
ported) was a Fine at the Com. Law, and chen it is a Diſconti- 


e 
nuance and Wrong, and therefore might be reſtrained by Con- 0 r. Condit; 


dition. And Hill. 36. El. Rot. 3 39. in the K. s Bench in the ſame g) Br. Condi- 


Cale of Scholaſtica it was reſolved, for the Matter in Law - ge 
by Popham Ch. Juſtice, and two other Juſtices of the K's (2 by. 75 5 » 
Bench againſt the former Opinion, but Judgment was there « Rol. 46. 
given upon an incurable ImperfeQion in the Verdi, 2 Ball. = 
As to 4. Objection, That this Opinion, That Ten't in Tail . N 
can't be reſtrained from ſuffering a Common Recovery, was 1 Rol. 408% _ 
new and of a late (o) Invention; it appears by the Authorities 1742 2 
before - cited, and by Littleton alſo, that it is not new, (k) G. El 
but well proved by our ancient and later Books : And Co. Lit. 204. 2. 


it is well ſaid by one, Sod novum judicium non dat * Sand. 336. 
* * * * ' . MT. | 1 Rol. 435. , 
ns mer ue declarat antiquum, quia (PF ) judiciu (1) Br. Annuity 
eſt juris dictum, & fer judicium jus eſt noviter revelatum 1. 


— diu fuit velatum. And it is true, that the Lau ſometimes (m Br. Con. 
de ps, and a Judgm. wakens itz For, () dor mit alipuando lex, us . 


(n) Winch. 117 Dyer 369. pl. 53. 9 Co. 50. a. (e) Antes 35, 48. Co- Lit 361. bp. 
(0) rod 5p 28 226. a. 236. a. 2 loſt, 359, 573. 3 Lola. 39. 1 2 Co. Li. 299. b. | 
laſt, I 1. * . p _— * ** . 1 0 
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Dllary Pottingtort's Cut. Parr N. 
moritur nunguam. And this was the only Point on which 
Judgment was given in this Caſe againſt the Plaiotif , And 
it was obſerved, That theſe Perpetuities were born under 


(a) Poſt.1 1 3. b· 


ſome-unfortunate (a). Conſtellation ; fur they in ſo great a 
Loa. Number of Suits goncerning them in all the in Weſt- 


y iven 2 many 
Pop. Jo. i And. Judgments given againſt em, dis. Hill. 3 1 Al. in the Exe 
Los oe Chamber in (b) Chualeigh's Caſe, - Mich. 34 &1.35 El. (c) 

Cod wo . inter (e) Germin eg Arſtot in the ſame Court. Hill 30 
e El. in (F) Corbet's Caſe in Communi Banco. 15 3 Fac. 
Cent. 250. in the King s Bench, Sir Anthony (g) Mildmay's Cale ; and 
Anne 282. (b) Sonday's Caſe in theCourt of Wards 8 Sas. Neg. All which 
(4) 1 Co.86.a, Caſes I have reported, and in all which Judgment wa gi- 

Co. 43. a. Cr. ven againſt the Perpetuity, and from theſe fettered Inheri- 
| 2 94 tances the Freeholds of the Subject are thereby ſet at Li- 
1 Moor 592, berty according to their original Freedom. 7 

471, 633. hut it was moved alſo, admitting, That ſuch Concluſion 
(e)1 Co. 85. a. to ſuffer a Common Recovery might be teſtrained by Con- 


11 Ca. 80. a. Minſter, never bad an 


*** 5 wig dition, if the Conclufion of a Feme Covert in that-Caſe by 


1 And. 186. Deed indented ſhould be a Forfeiture of her Eſtate. And 
And. g. Bridg. it was objected, That when a Woman levies a Fine, or ſuffers a 
< 1 32 Recovery with Voucher, the Law which enables her to the 
600.40 8. Moor Principal, enables her to make 4 Declaration of the Uſe 
7 r thereof, as it is agreed in (i) Blith and Colgate's Caſe : And 
3 Keb. 177 3% ſo if an Infint, or a Man non ſane memorie levies a Fine, and 
(£)6 Co. 40.2. makes Indentures to declare the Uſe thereof, the Inden- 
M 1 tures ſhall not be avoided for Infancy, or non ſane memoriæ, 
Ro )5Co.127-b. becauſe they are enabled to the Principal, 'and therefore 
Swinb. 114. ſhall not be diſabled for the Acceſſory. And ſo was it re- 
»Rol Rep.463- ſolved in the Court of Wards by May and Dyer Chief Ju- 
Rep £50 286. ſtices, in the Caſe of Hugh Lewing, who was an (& Idiot, 
347. and fo found by Office, and had levied a Fine to one Miune, 
0) 1 Co. 127. and. declared the Uſe thereof by Indentures, which - was 
(4) Hob. 224. Pretended to be to the Uſe of the Ideot and his Heirs,. be- 
Wiach. 10% cauſe the Indentures, as it was objected, were void, but 
non allocatur for the Cauſe aforeſaid ; and therefore in this 

"  - Caſe the Concluſion by the Husband and Wife by Inden- 
ture to ſuffer a Common Recovery, was « Breach of the 
Condition. But the Chief Juſtice held; That this Conclu- 

ſon of a Feme Coyert was of no Force, nor any Cauſe of 

Forfeiture ; and for that ſome of the Maxims of the 

Law. are to be confidered, That no Feme Covert ſhall 

_ . be barred by her Confeſſion of her Inheritance or Free- 

_ *  - hold, but when ſhe is examined by due Courſe of Law, 15 

- (1) B. Cover- E. 4. 8. (44 E. 3. 28. 4. Tide 14 E. 4, 5. And none 
1 lutancy has Power to examine & Feme Covert without Writ, 
7 Pi. 


olmley & Hunt in Communi Banco, & Hill. 3) 
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2 El 4 Dorothy his ſecond Wife, and bei 
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F enningss Caſe...  . Parr X. 

and Wife have concluded without any Recovery. But this 

Polne was not reſolyed, becauſe Judgment was given upon 
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1 the, Kings Bench. 


Jennings :/ Caſe, cited in the Caſe before. 


* n eween (a) Wiſeman and Crowe the Caſe wn ſuch + 


690. firſt Wife, and Thomas his younger, mw 2 Daughter by 
ei in Fee 


"Winch. 43. eld in Socage, by his Will in Writin deviſed them to the 


Co, Ents, 657. Yaid Dorothy his Wife for Life, the 
Names. his Son in Tail, and died, by which the Wife was ſeiſed 


emainder to T homas 


for-Life, the Remainder to Thomas the Son, and the Re- 
verſion of the Fge deſcended to the ſaid William. The faid 
Daughter married Jennings, and after the Stat. of 14 E.. 
c. 8. a Common Recovery was had againſt the ſaid Doro- 
thy being Tenant for Life, in which Thomas in Remainder 
in Tail was vouched, and in which Thomas vouched over 
the common Vouchee without any Aſſent of the ſaid William 
the Heir in Reverſion, which Recovery was to the Uſe 
of the ſaid Thomas and his Heirs, and afterwards T homas 
died without Iſſue; Jennings in the Right of his Wife, 
being Siſter of the whole Blood to Thomas, entred, upon 


2 655 And. * whom William the Plaintiff entred, upon whom Crowe the 


690, Defendant by the Commandment of Jennings re-entered, 


2 Co. 60. b : : 
= upon which Re-entry this Action ef Treſpaſs was brought: 
n And if the ſaid Common Recovery had barred the Reverſi- 
Antea 37.2. fion of the ſaid William, notwithſfanding the ſaid Act of (0) 


2 Leon. 62. 
e Raym. 322. 


14 El. was the Queſtion. And in this Caſe four Points 


Br:Voych.111. were reſolved. J 1. That at the Common Law a Recovery 


5 By Recovery in againſt Tenant for Life with Voucher upon a true War- 
E 8. N. 8 70 ranty and Recovery in Value would bind him in the Remain- 


Antca37. b. der, as the Books are in 19 E. z. Recovery in Value 20. 23 


ee. 3. 15. 13. p. 35. £9 E. 4. 2. b. h 
4 Leon. 127, 8 ary 44: A? $5. 9(0)'5 3-4. 3.3, ihe Rept 
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particular Eſtate and the Eſtate in Re- 
Recove- Mainder ate but one Eſtate, and one Warranty may extend to 
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Dur. ſennings y Caſe, © © 
both, and therefore the Recompence in Value ſhafl enure 
to both the Eſtates. And it Prom by the Preamble of 


* 
8 


44 


che Act of (a) 32 H. 8. c. 31. T 


Entry. But now it hag been reſalved in (+) Pelham Cafe 1 18.129. 
in the firſt Part of my Reports, That a Common Recovery 


ries 3. 


had againſt Tenant for Life only is à Forfeiture of his E- (6) 2 Leon 6, 


| at a Recovery ſuffered by (a) C- Bl. 562. 
the Tenant in a real Action againſt Tenant for Life by Co- Co. 51. a Co. 
vin, and not upon a true Warranty, would either bar him in. 4. 1g g. 
the Remainder or Reverſion, or at leaſt toll them of their . Lees 146, 


Raſtal Recove - 


ſtate, becauſe a Common Recovery is now but a Common 57. Co. 15,15. 


Conveyance or Aſſurance. Vide (c); , pi. z. (a) 14 E. z. * con 123 
Reſecit 135. (e) 22 Aﬀe 31. C18 E. It; b. ff pon 
2. It was reſolved, That no Act has been made to preſerve 2500. Lit. 356. 


any Reverſion or Remainder expectant on an Eſtate-Tail; 7 


for an Eſtate- Tail is an Eſtate which by Poſſibility may en- 2 Co. 54. >, 


dure for ever, and Tenant in Tail has Power to bar him in Rel. Kep. 3 4. 
Remainder or Reverſion, and therefore the Stat. of Weſt, Ch. c. 
2. (Ce. 3. (which was made at the ſame Parliament, that (7) 3 Co. 4. b. 
the Statute Je (/) donis conditionalibus was made) for the 2 Leon. 60,63, 
| Preſervation of him in the Remainder or Rexerſion, gives % Neon 124, 


126, 128, 131. 


Reſceit to them, and provides for them in theſe Words, Co. Lit. 355.5. 


Fodens modo [i tenets in dote, per legem Anglie, vel aliter zo. a. hr entre 


| . ; 72 > eongeable 49. 
ad ſerminum vite, vel per donum, in quo reſervatur Tever py ct 2 1 


Ho, fecerit defaltam, admittantur heredes, vel illi ad quos de tetre 20. 
ſpeftat reverſto, and altho the Statute ſaith per donum; Rol. by. 
which by the Letter extends to Donee in Tail, yet the Co. IF. 


(4) 1 Co 16.4, 


Judges knowing as well the Poſſibility of the Continuance 3 Co. 4. b. 
of the Eftate-Tail, as his Power to dock him in>Reverfion. Co. L ir. 252. 


or Remainder, extend the ſaid general Words by Conſtructi- . Leon. 62.66. 


on to the Eſtate of the Donee in Tail after Poſſibility of II Lene is, 


ſue extinct, who in Truth has an Eſtate but for Life, which (e) 21.con. 61, 
is but Part of the Gift, for an Eſtate of Inheritance was gi- Igo. 28. 


(f) 1 Rol. 853. 


ven, and now the Donee has but an Eftate for Life. And % 2 jag. 342, 


therewith agree 20 E. 3. Reſceit 1). 39 E. 3.8.6. 33 H. 6. 343, &c. 

22. and the Book in 2 E. 2. Reſceit 147. is ill reported, and ng 
is to be intended of Tenancy in Tail after Poſſibility, and c. 
not of an Eftate-Tail; And therefore in 42 E. 3. 12. L. the Rat Tail 1. 
Caſe is remarkable, Lands were rendred by Fine to Robert 

and Alice his Wife in Tail, the Remainder to Thomas in 

Tail, ſaving the Reverſion to the Donor, Robert died with- _ 

out Iſſue, Alice his Wife was impleaded in a Precife quod 

reddat, who made Default after Default, for which one Si- 


mom the Right Heir of the Donor who had the Reverſion 


in Fee, ſurmifing that as well Robert as Thomas were dead <. 


without Iſſue, prayed to be received ; the Demandant coun- 
terpleaded the Neſceit, becauſe Thomas who was in the Re-, 
mainder in Tail had Iſſue John, who yet was alive: And the 
Demandant'sCounſel made twoObjections aga inſt theReſceit; * 
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Frrſt, that the Eſtatg of the Donee was not immediate to the 

' Fftate of Alice, ſed nag allocatur, far there it is ſaid that it was 

_ adjudg'd, That if Land be leafed for Life, the Remainder to 

another for Life, ſaving the Reverfion to the Leſſur, that he 

- inRevyerſion had been received notwithſtanding the mean Ro- 

,mainder ; And it is true, that it was ſo adjudged in 11 E. 3. 

Reſceit 118. where the Caſe was, there was Tenant for Life, 

| Re Reverſion to E. for Life, the Reverfion of the Fee to R. 

Ieent for Life was impleaded in a Precipe, and living E. R. 

prayed to be received, and there Hill objected againſt the Re- 

elt that the Statute gives that he to whom the Reverſion is 

immediate after the Death of Ten t for Life ſhall be received, 

and we have ſeen that he to whom the Reverſion was, whero 

fa . d. there was a mean Eſtate for Life, has brought a Writ of (a 

{; 72 . EN B. Waſte, and was not recejv'd to that Writ ; which Caſe of Waits 

58.6 59. h. Moor Was well agreed, and the Difference taken between that and 

138. Jones 51. the Caſe at Bar, becauſe in the Action of Waſte it was to de- 
lee f | 

=— d feat the mean Eſtate, but hexe it is to ſave the mean Eſtate 2 

| 2 $29.2inft.jo1. And 4 E. 2. Reſeeit 160. agrees, The ſecond Ohjection in the 

=—_ L 81. b. {aid Book of 42 E. z. was, becauſe there was a mean Eſtate in 
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Rep. 356, Tail (which the Book calls a Fee mediate) betwixt the Ten't 

for Life, and he in the Reverſion in Fee, and where there is 

Pee mediate, he in Reverſion by Force of the ſaid Stat. ſhall 

pot be receiyed ; and ſo the Caſe is there ruled, that he was not 

.xeceivable ; and the Difference is taken, where the Remain- 

der is limited oyer for Life, there he in Reverſion ſhall be re- 

ceived ; and the Reaſon is becauſe he who in Remainder: has 

95 80 2 an Eftate than the Tenant himfelf has, but in the 

Caſr here there is a Feę mediate between him who prays now; 

and the Ten't who might haye been receiyed if he had come, 

Pr. Reſceit 19, and afterwards the Def. ſaid, That there was no ſuch. Jobs 

3. in rerum naturg. But note Reader, if he # Neverſion in 

Fee, and he in the Meſne Eſtate for Life at the ſame Time 

prayed to be received, the meſne Eſtate for Life in reſpet 

(!,) 2 Rel. 436, of the Immediateneſs and Proximity ſhall be pref: be- 

6) Reg. 122. a. fore the Reyerſion in Fee, for the Words of the Stat. being 

* Ras Ja general, 5. admittantur heredes vel (b) illi ad ques ſpeFia 

F. N. f, 198. a. Tevenſio, the Law which always reſpeQs order of Proximit) 

300A b. C1. a. prefers the ſmall and next Eſtate, be it in Remainder or 

2Bul.15,Yaim. Reyerſion fox Life, before the great and remote Eſtate inFee ; 

J pl. Er. El. and therewith agrees 24 E. 3. 32 4, b. in Pierce de Grin: 

289. Dyer go ſteag's Caſe, And (c) the Stat. which gives the Writ of Er- 

l. 5. 4 Inſt.51.'ror and Attaint to him in Reyerfion during the Life of Te- 

. 4 pant fr Life, Sc. gives no ſuch Remedy to him in Rever- 

Co. Lis. 363. 2. BOD expectant on an Eſtate. Tail. Vide the Marqueſs of Wig 
4 Anderl. zu. cheſter's Caſe in the third Part of my Reports, 

| „Ind the Statute of [@) 32 H. 8, g. 31, provides only 

11 1:8, 129, for the Preſervation of the Reverſion or Remainder ex- 


| RattalRecoye pefapt on an Fftate for Life, Sc. and not on an Eſtate 
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' £96; whereof the Ten t ſhall 


of the Reverſion or Remainder expectant on an Eftate-Tail. 


_ - was vouched and in which 
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Parr X. Jennings Caſe; 5 45 
Tail; and to this Effect that all/Kcoveries Agreement 
againſt Tenant by the Courteſy, Tenant for Life, in Dower, 


Ten'r in Tail after Poſſi bility of Iſſue extinct, of any Lands, 

ſeiſed as Ten t for Life, Te- 

-nant by the Courteſy, or Ten't in Tail after Poſibility of Iſ- 
ſue extinct, ſhall be void againſt thoſe then in Reverſion, Qc. 

ſo that by this Stat. no Proviſion was made for the Preſervation 


©. Itwas reſolv'd, That 11 were invented out of g 
the faid Stat. of 32 H. 8. and if after that Stat. Te- 
nant for Liſe had made a Leaſe for Years, and the Leſſee 
- for Years had made 4 Feoffment in Fee, and the Feoffee had 
ſuffered a Common Recovery in which the Ten't for Life 
b he vouched over the Common 
_  Vouchee, that this was out of the Purview of the Act of 32 
H. 8. for two Reaſons. 1. Becauſe the Ten't for. Life at the 
Time of the Recovery againſt the Feoffee was not ſeiſed for 
4 Life, but had but a Right. z. He in the Remaind. or Reverſion 
[ had not then, s. at the Time of the Recovery, the Remainder 


I or Reverſion, but only a Right, for all was deveſted by the 


Feoffment of the Leſſee for Years. And ſo was it held in 
G. Trin. 5 El, & 15 El. that in the like Caſe where 


Vonchee, that it was out of the Stat. 32 H. 8. as Bendloes Benl. . 
Serjeant has reported. And that was the Reaſon, as it alſo ak —_ 
appears by the Preamble of the ſaid AR of 14 H. ofthe Ma- 4 Leon. 128. 
2 the ſame AR, viz. Where divers Perſons being ſeiſed, 2 Leon. 63. 
dy that bad been ſeiſed, &c. for Life, &c. have permitted and Re 4 
"fuffered themſelves to be vouched by other Perſons by Agree- Palm. 230. 
ment or Copin berween them, &c. to the great Prejudice of 
thoſe to whom the Reverſion or Remainder thereof hath ap- 

. pertained of ought to appertain, J 4. It was reſolved, That 
the Act of (%) 14 El. doth not extend to preſerve any Rever- () Antea 37.4. 
fion or Remainder expectant on an Eftate-Tail, where Te- % ß 
nant for Life is impleaded, and Ten't in Tail is vouched ; Cr. EI. 562, 
and therefore Al the Parts of the Act were confidered. 1. The 77, Co. Lit. 

Title of the AR is, For avoiding of Rs 
Colluſion by Ten : for Life, Oc. and this Title doth not er- Moor 690. 

tend to the Caſe at Bar for two Reaſons. 1. A Recovery Winch. 43. 
can't he ſaid by Collufion, where Ten't in Tail is in the Re- Leon. C. 
covery Ten't in Fact, or Ten't in Law, as Vouchee, for the 
Law, as incident to his Eſtate, has made the Land, and all 

Remainders and Reverfions ſubject to his Pleaſure, and 
he has Right and Power to bar them all, & jus & 
raus nunquam gobabitant ; and therefore the Title of 
the AR being for avoiding of - Recoveries by Colluſi- 
on, Oc. can't ex ta a 3 where Tenant in 
Tail is Party or Privy, The ſecond Part of the AR is 


tho 


Recoveries ſuffered by 362.2-3-Co.60. 


” 
* 


ſa) Tennt for Life in ſuch Common Recovery came in as () 1 Co. 19.2: 
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the Nest dle and that doth not extend to the Caſe at Bar for 
four Reaſons. 1. The Words of the Preamble are, Whereas di- 


vers Perſons being ſeiſed, or that have been ſeifed of Lands, 


&c, as Tenants by the Courteſy, Tenants in Tail after Poſſtbi- | 


tity of Tſueextinf, or otherw:ſt only for Term of Life, or E. 
ſtates determinable upon Life or Lives; fo that the Intent of 
the Makers of the Act was to Avoid Recoveries againſt Ten't 
for Life only, and not when Ten't in Tail is Party or Privy. 
2. By Agreement and Covin between them and (as it hath 


been faid) Covin can't be when Tenant in Tail is Party or 


Privy. 3. Againft the ſame particular Tenant; and in this 
Caſe the Recovery againſt the particular 'Ten't doth not bar 
the Reverſion, but the Vouchee of Tenant in Tail and his 
Vouchee over. 4. Have permitted and ſuffered tbhemſelues to 
bewouched, &c. ſo that the Vouchee of Ten't for Life, and 
not the Tenant in Tail was intended to be prohibited. 

The third and principal Part of the Act is the Body of the 
Act; 1. That fuch Recoveries againſt ſuch particular Ten is, 
&c. and in the Caſe at Bar the Recovery againſt Ten't for 
Life doth not bar the Reverfion, but the * given for 
Ten t in Tail to have in' Value, that binds the Reverſion, as 


has been ſaid before. 2. Or againſt any other with Voucher of © 


any ſuch particular Tenant; which clearly doth not extend to 
the Caſe at Bar, ſoraſmuch asTen't in Tail is Vouchee.3. The 
Proviſo, That all and every ſuch Recoveries (which relates 


to Recoveries by Covin, Cc. mentioned before in the Title, 


Preamble, and Body of the Act) which doth not extend 
where Tenant in Tail is vouched, and that ſuch Recovery 


» ſhall bind thoſe who aſſent of Record are affirmative Words, 


and do not diminiſh the Vigour and Force of. a Common 
Recovery in which the Tent in Tail is vouched, and in 
which he vouches, who by the Law has Power of the Land, 


as has been ſaid before; and it would be very miſchievous if 
 thisA&Q ſhould not be ſo taken, or rather if this Act ſhould he 


againſt the Writ and the Intent alſothereof : For 


| the common A ſſurance is, That Ten't in Tail of Land with 


Manx. Caſe pl, 
com. 3. 2. 


the Remainder or Reverſion over, bargains and ſells the 
Land by Deed indented and inrolled to another, againſt 
whom the Writ of Entry in the Poſt is brought, and he 
vouches the Tenant in Tail, and he vouches over, God 
forbid that the Eftates of Subjects which depend on ſuch 
Recoveries ſhould be drawn in Queſtion, and yet the Bar- 

inge in ſuch Caſe has but an Eſtate determinable on the 

ife of Tenant in Tail. Alſo if Tenant for Life be im- 

leaded in a Præcipe, and makes Default after Default, and 
3 in Remainder in Tail is received, who vouches over 
the Common Vouchee, it ſhall bind the Eſtate-Tail, 


and the Remainder or Reverſion alſo. And therewith 


agrees 
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2 Kupveton e Caſe, 8 Blis. Dyer (a) a 52. Vids (s) Dyer a. 
Owen and Morgan's Caſe. And Judgment in the f. 97. 3 


7's 


Caſe at Bar per totam curiam mullo contradicente was 5g Ca. 5) 4. 


given for the Defendant againſt the Plaintiff : Upon 2 Rol. 395, 

which the Plaintiff brought a Writ of Error, and the She 

5 es of the Common Pleas, and the Barons of the C b. 
xchequer 5 agreed with the Juſtices of the Sig (Gold 6. 

Bench, Thar the ſaid Recove the Plaintiff's — „ - 

3 Co. 5.2.6. b. 
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pl. 108. Cr. Car; $21. 1 Jones 324. 
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Will. Lampet and Elizabeth his Wife by their Indenture, 


11 Offob, 38 Eliz. made his laſt Will and Teſtament in 
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N Ear Lampet brought aWrit of Eiecti n 
Margery Starkey, Lond a e fem ogg i 
I 


Juni 8 Jacobi of an Houle, twenty - four Acres of Land, 
eighe Acres of Meadow, and twenty Acres of Wood, with 


the Ap nces, in Cawe Hamborne in the County of 


Gloneeſter for four Years, c. and declared of an Ejectment, 
Sc. and averred the Life of Elizabeth. The Def. plead- 
ed Not guilty, and the Jury gave a ſpecial. Verdict as tothe 
ſaid Mefluage, and half an Acre of Land, Parcel of the Te- 
nements aforeſaid, and as to the Refidue, they found the 
Defendant Not guilty ; and as to the ſaid Meſſuage and 
half Acre they found, That oh: Lord Lumley, Richard 
Lewkener and John Lampton were ſeiſed of the ſaid Houſe 
and half Acre of Land in Fee; and by their Indenture 14 
Maii anno 35 Elis. demiſed to John Morrice the Younger 
the ſaid Houſe and half Acre for the Term of 5000. Years, 
by Force whereof he entred, and was thereof ed, and 


Writing, and thereby devi d to Jobn Morrice his Father 
the ſaid Houſe and halfſè Acre, for the Term of the 
natural Life of the ſaid ohn Morrice the Father, and af. 
ter his Deceaſe, the Remainder of the ſaid Houſe and half 
Acre to Elizabeth the Siſter of the Teſtator, and to the 
Heirs of the Body of the ſaid; Elizabeth, and made Fobn 
Morrice his Father his ſole Executor, and 20 Oct. Anno 


38 Ei. died of the ſaid Houſe and half Acre poſſeſſed, af- 


and into the ſaid Meſſuage and half Acre of Land enter d. 


ter whoſe Death Fohy Morrice the Father took upon 
him the Charge of the Execution of the ſaid Will, 


| and 
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moved in the Caſe, w 


hath produced ſeptem guaſtiones vexaras & ſpinoſas. 1. When C 7,2 198. 
. detleffed of Land for Years | | 4 3 
Profits of the Land, or the Land it ſelf to one for Life, and af- in 


a Man being 


Deviſe of a Chattel after 


the eighth Part of my Reports, that ſuch (a) executo ©; El. 706. 
ry Deviſe was good, And ſo was it held fer cram curiam B. N. __ 7 
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ſerunt, as pins relawaverunt, ſurſum 
| ira 


Husband the faid V. Lamp | OY 
Pac Fo: Morrice the Elder died, after whoſe Death the ſaid "YN 
Hiam and Elizabeth entred into the ſaid Houſe and half | 
Acre; and made the Leaſe to the PL mentioned in the De- 
claration, hy Force whereof the Pl. entred, and was thereof 
poſſeſſed till the Def. ejected him. Er ſi 
- the ſaid Margery were guil 
this Caſe was oftentimes in 
and now this Term by the Judges; and the Effect ofall their 
Matter in Law ſtatus gqueſtio- 


Arguments was, Firſt; in eve 
. uſe of Doubt or 


mis, cauſa dubitationis, the 
firſt to be conſidered; and in this Caſe the Cauſe of the Doubt 
is, ſora ſmuch as the whole Term ſub modo is in J. Morrice the 
Father; and he ſhall be puniſhed for Waſte, and an Action of __ 
Debt lies againſt him for the Rent, as it was reſolved by the 3 
whole Court in this Caſe. Vide Weldon's Caſe in Plo.Com.52.4. 
4. B. acc. If the ſaid Grant or Releaſe made to the ſaid ohn 
Morrice the Father, then being 
as aforeſaid, can bar the ſaĩd Hligabeth, becauſe ſhe hath but a " 
Poſſibility, and neither Intereſt or Right in Poſſeſſion, Rever- 36 <4 
ſion or Remainder, and that was the great Queſtion of the | | 
Caſe. But two other orgs as appears afterwards, were 
ich without Difficulty were'refolved. 
This Caſe ofa Deviſe of a Leaſe for Yearsto one for Life, and - | - 
after his Death to another during the Refidue of the Term, (-) Moor615, q 


or not, was 
veral Terms argu 


poſſeſſed of the whole Term 


terwards to another during the Reſidue of the Term, if the g*&,. 5.96.2. 
= Death of the firſt. Deviſee was zRol.Rep.218, * 
good, and adjudged as appears in Manning's Caſe, in 18. 


the Quetion. And 


Conc 
fie. 


at the Bar, 


eſtion is 


748, 75? 


eviſes the Uſe or 460,46 1. 


134, 
F 


2 Brownl. 173. 


IN 


(5) 1 Rol. 620. bas been, If the Aſſent 


Cr. Et. 504. 


8 1 Rol. 619. Execut. entreth (c) 
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| to choArguiien 
—_ the executory Deviſe after the Death, c. be good, when the 


Term it ſelf (and not the Uſe or Occupation) was deviſed to 


Lampet's Caſe;  , Parr X. 


the fieſt for Life, gc. and afterwards to others; and adjudg'd, 


That in ſuch Caſe alſo the executory Deviſe was good, as in 
the faid ONE aps and fo was it reſolved in 
the Argum. of this Cafe by all the Juſtices. The 3d Queſtion 
hath been, Ifthe firſt Deviſce afrer Aﬀent made by the Exe- 


* (s) 2 . cutor, might (a) bar the execut. Deviſe, being but a Poſſibi- 


he could not; and fo was it unani- 
f this Caſe. The ach Queſtion 
the Execur. to the firſt Deviſee (5) 


lity, or notzand adjudged 


mouſly agreedin the A 


% 


3 Bat. 123- ſhould enure to the other, foraſmuch as he has it by 
an 55- Deviſe, and not by Remainder : And adjudged it ſhould : 

Plow. 524. 2. And fo was it granted fer omnes in the Argum. of this Caſe. 
| 'The'5 th Queition hath been, When the Deviſe is at ſupra to 


the Execur. for Life, and aſterwards to another, £9c.-and the | 
ly ; it hath been adjudged, That 


„ %, he ſhall have it as Bxecut. which is hie 6rft and l Av: 
oor 359, 351. thority, and not as legatory without Chim or Demonſtrat. of 


| Goldf. 185- his Election, attho*' the Teftator were not indebted to any; 
Dy. 27. pl gp. and ſo was it ruled by the Court in the Argum. in this Caſe. 
1 Jones 35. "The 6th Queſtion has been, If ſuch execut. Intereſt might 


Brown, be granted to a er during the Life of the firſt Deviſee; 
wn ws and adjudged it could not, as appears in (4) Charter's Caſe 
1 Bulſt. 192, cited in Fulw00d's Caſe, in the gh Part of my Reports f.66. 


| 297: and therewith agreed the Opinion of all the Juſtices in the 
I" Cc hon Argum. of this Oaſe. J And now the 7th Queſtion is, If ſuch 
(e) z Browni. (e) Poſſibility may be extinguiſhed by Grant or Releaſe to 


Gen. him in Poſſeſſion. And it was objected, That the ſaid Poſſibi- 
Er. Car. 479. Jity could not be releaſed;for inaſmuch as an Eſtate during the 

| _ Lifeofa Man; is more than any Term for Years; and that 
the Land in the Caſe at Bar is deviſed to 70. Morrice the El- 
der for his Life, the whole Term is in him determinable by 
his Death, fo that the ſaid Elz. had nothing but a Poſſibility 


— 


= 17 e . F which can't be releaſed ;z as in 27 E. 3. Execution 130 and () 


chant 25. 25 Al., If Conuſee of a Stat. or Recogn. Releaſes to the 
Br, Execut. 32. Terr: Tenant all his Right in the Land, yet he ſhall ſue Exc- 
1 rh cution ſo if the g) Son in the Life of his Father, releaſes to 
Co. Lit. > 554 the Diſſeiſor of his Father, and afterwards the Father dies, 
Hob. 46. this Releaſe ſhall not bar the Son, becauſe the Son in the Life 
55 2 Brownl. f the Father had but a Poſſibility. And therewith agrees (+) 
1 Co. u1.b. Titel. c.Releaſes, (i) 11H. 4. 33. C1 E.4.89. 158 2. Con- 
(4) Co. Lit. firm. 24. And it is put in 13 E. 1. tit. Confi/m. 24. as Maxim, 


Lit. Sect. 446 l 
Lib: 1. f. 1 l. v. the quit 


a ik — claims his Right before the Right falls to him, 


laim is void. Vide 19 H. 6. 62. 4. And therewith a- 


(ij Br. Releaſe grees Bratton lib. 2. Jol. 58. B. Item vidend quando quis poſſi: 
Br. Feoffment ConHr mare; & ſciendum non prinſquam js ei acciderit. But 
de terres 10. in the Caſe at Bar, the Releaſe is made by the Husb. of Flix. 


befors 


# 


* * þ 
3 
= 


t of this Caſe. The 2d Queſtion hath been; if - 


EXECut, 
- 


* "y * OT — that 
f We 6 _ - * 8 I 


4 
\ | 
| 


— — "BY Tate 5 * 4 
. gat or Intereſt veſted in the W wy | —_ 
Fon laith, ; 9" (rg ei acciderit. Lan A 
it is but a Poſſibility, becauſe it can't be — . 193 Crſa 58 | 
to another, as it was adjudged in (a) Carter's 3 1 oy mond 146, 
than a Rectory which is appropriate in futuro * 2 Ir . 
Death of an Incumbent, can be-demiled in the Life of the: Co. (55. 4 * 
Incumbent, becauſe it is but a Poſſibility, as it is held in 8 EL E * 352. b. 
Dy. 24% (b) And ( Hoe Caſe in the 5th Part of Re. da Plow. 
png 70, 72. was ſtrongl ed, where the 82 449. 4 - 
hat in an Action of Debt b tby Hhe inthe K.'s Bench, Goldl, 1 4 8 
Phelix Marſpal was Bail for the Def. and afterwards before . 79.Co 2. 
any Judgm. given, Hoe releaſed to Marfpal all Actions, Du- 265.b.Poſt.g1a 
ties and (4) Demands, and afterwards Judgm. was given po Pr 
gaigh the Def. and on his Default a Sc fe ifucd again 1,518. 191.” 
the fajd Phelix, who pleaded the ſaid general — te 1,286, 
which the Pl. demurr'd. And it was adjudg'd, That thi e ate: 
_ * not bar the Pl. becauſe — J — — on ee . 
ut a meer Poſſibility, and therefore as ati en Popham 136. 
not — releaſed. $0 in che Caſe at Bar — 27 2 85 
Aer ne Elder, Elizab. had but a meer Poſſibili | 20.Cr. Jaeger = 
T therefore it could not be releaſed. But i n Ake 
> _ 28 — — (e) Releaſe had das the Gig 725 497 15 
to claim any Thing in the ſaid Leaſe after the Deat 122,14. 20 ff 
3 of the ſaid Z Morrice the elder. And firſt ws — * .5E N 
Kü ³˙ðü IE 42 
Law, ho have provided, that no Pedibilt ey IG 8 
tle, nor Thing in Action, ſhall be granted 3 — — Noyzs.Har ry 
gers, for that would be the Occaſion of multiplying of Co r 
tentions and Suits, of great Oppreſſion of hs + — 7 2 
— of Terr. Tenants, and the Subverſion of the * Rep, 55 Winch. 
* —_— of Juſtice. And as they can't be granted by the +) , rs 
AQ of the Party; ſo « Right in Adtion ſhall not be kast 3 
rr r 
pe y Lord () of a Villain have Things in Action, as Res 2 
ar in 22 , 39, Ce, All it i reſold in the-der 7 e 310 
ws 7 Caſe, in the third Part of my Reports, J. by (b) Br.cholein | 
5 a y the general Words of an Act of Attainder of Tres- — GIN 
| n, by which all Lands, Tenements, Rights and Heredi- Doctor and 
it's of the Perſon atta inted are given to the King: Ye Student 139. 8. 
l CG). Righe to Land in Action is given to the Kin | — 7 . nes 
: al t was for the Quiet and Repole of the Ten Nan Co. Lit. 117.4. 
— | Rights, Titles and Actions may by the Wiſdom and B. U. MN 
A Icy of t Law be releaſed to the Terr;Tenant, for the 1 
me Reaſon of his Repoſe and Quict, and for avoiding of () Hob. 1 
Lootentions and Suits, and that every one may live in his Vo- l 
ation in Peace and Plenty. And therefore a Right or Title to ane, 
recholdor Inherit. (or here ĩt is not ſpokenof collateral Pow- | | £ 
| | ers) 
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» Raym. 146. ete) be it in pra ſunti or ſuturogmay be (a) releaſed in five Mau 

4 2 Ms core. 1. to a 2 of che Freehold in Fact, or in Law, with- 

> © © - outanyPrivity. a. To him in Retnginder. 3. To him ſeiſed oſ 

v the Reverſion without any Privityʒ but an Eſtate can't be en 
* larg d without Privity. 4. To him who has Right only in re- 

* ſpect of Privity; as if the Ten it be diſſeiſed, the Ld: may re- 
lleaſe his Services in ref} f the Privityand Right, without 


_ - any Eſtate, 5: In reſpe& of Peivity only, without Right; as if 
00) Rol. Rep. () Ten't-in Tail makes a Feoffm. in Fee, the Donee after 
2322, 323, 47, the Feoffm. has no Right; and yet in reſpett of the Privity- 
5 S Lit. 268. a. only, the Donor may releaſe to him the Rent and all Ser- 
_ 269.2. vices, ſaving Fealty: So the Demandant may releaſe to the 
ien Vouchee in Reſpect of Privity only, but no Eſtate cam paſo 
1 Jones 53, by Releaſe, but tohim who beth an Eſtate inPrivity; and or 
(ej SeQ. 454. in reſpect of the Right or Privity only. Vide Lirt. (c) c. Re. 
2 leaſes 105, 106. 4. B. 19 H. 6. 1), 23. 14 fl. 8. 8. 7 E. 4. 13. 
134K 4. 38. 1 H. 5. Grant 43. J E. 4. 24. 5 E. 4. 1. 5. E43. 
43 — 8. 31 E. 3. Gard 8 13 11 Confirm. 40. 20H. 6: 
29. 4, 5. 7 E. 4. 13. 9 H. 9.25. 18 E. 3. 12. 5 B. 3. 36. 
7 E. 3. 46. 22 H. 6. 12. (4) Litt. 114. b. So if the Tenant 
makes a Feoff. pending the Writ; the (e) Releaſe of the De- 
mandant to him is good in the reſpeR of the Privity. And if 
Leſſee for Years be ouſted, and he in theReverfion diſſeiſed, 
aud the Diſſeiſor makes a Leaſe for Years, the Leſſee who 
was ouſted may releaſe to the Leſſee of the Diſſeiſor, and 
yet there wants Privity ; but the Diſſeiſee can't Releaſe to 
im, becauſe he hath no Freehold, 49 E. 3. 38 v. 19H. 6. 
And the ſaid Releaſe hath extinguiſhed the future Intereſt of 
„ the ſaid Elizabeth, for ( divers Regſons,  — 
1I:ũ.ĩBecauſe it is of a future Intereſt in a Chattel, which as it 
may be more (g) eaſily created than a Freehold; ſo it may 
be more eaſily determined. And therefore if a Man makes 
& a Leaſe for Years, and that upon not Performance of a col- 
| __ lateral Condit. that it ſhall be void, the Grantee of the Rever- 
co. it. fion ſhall take (Y Advantage thereof by the Com. Law: But 
3 215. a. otherwiſe it is of a Leaſe for Life upon the like Condition, 
5 for the one may more eaſily be determined than the other. 
A * And if Leflee for 1000 Years be ouſted by the Leſſor, and 


he makes a Leaſe for 2 Tears; the Leſſee for 1000 Years may 

: | | releaſe to him. But if the Leſſor diſſeiſes his Leſſee for 
. Life, and makes a Leaſe for r0000 Years, the Leſſee for Life © 

-; can't releaſe to him, for a Freehold is higher than to merge 


we” in a Chatteeeel. | N 
Thes Reaſon. 2; Littl. (1) ſaith, c. Diſcont. J. 144. That it is a Maxim in 
1 i) 1a) _ Law, That Land inFee-fimple, Cc. may be charged by one 
e. 2 way or ot her: So it was faid, That it was a Maxim in Law, that 
| ; every Right or Title, or Intereſt, in præſentt or futuro, by the 
Fam. 48. (k)joyning ofall who may claimany ſuch Right, Tit. orIntereſt, 
may be barred or extinguiſhed nl therefore upon the m—_— 
* * 
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Part X  TLampet's Caſe: 3 49 
which Tittleton puts it was concluded, That if at the Com. 3 
Law the Donor and Donee in Tail had (4) joined in a Grant (=) Co. Lit. 
of a Rent charge, and afterwards the Donee had died without / el, 
Iſſue, and the Land had reverted to the Donor, he ſhould : 
hold it charged, and yet he had but a (5) Poſſibility at the (5) Palm. 
Time of the Charge made: But all thoſe who had Eftate or : 
Intereſt in Preſent: or futuro, joined in the Charge: A for- a 
mori, if they had joined in a Leaſe for Years, and the Donee 4 
had died without Iflue, the Leaſe is good againſt the Donor. of 
So upon the ad Maxim, If in the Caſe at Bar ohn Mbrrice 2 
the Elder, and Elis. hid joined in a Deed of Alignment to an- 
other, without Queſtion it had utterly barted the ſaid Elis. 3 
for no other had Intereſt either in r ſenti or in futuro, but 4 
thoſe . in the Grant. So when the Husband of 
Alis. releaſes to him in Poſſeſſion, both conſented to it, one 
in releaſing, the other in accepting of it: And in the Caſe 
when both join in the Grant, it is the Grant of him who has 
the Term, and the Releaſe br Confirm. of the other. Vide (c) ( Poph: 50. 
Mayow's Caſe in the iſt Part of my Reports, f. 146. b.a nota- OE — 5 
dle Caſe to this purpoſe. And Paſi%y E. 6. in Com. Banco ab Lane 38. 
be Ch. Juſt. ſaid, he had ſeen a Report, It was held by Moum- 9 Co. 146. 4 
ague, Hales, Molineux and Brown, Juſticesof the Com.Pleas, (. Lit 27 b. 
That if a Man makes a Leaſe to another for 21 Years, if the | 
Leſſee ſhall fo long live, and the Leſſor and Leſſee join in a S 
rant by Deed of the Term to another, and afterwards the | 
Tee dies within the Term, the Grantee ſhall enjoy the 
and during theRefidue of the Term abſolutely. So in theCaſe 
t Bar, where the Intereſt of J. Morrice the elder was deter- 
hinable by his Death, now this Releaſe has made his Inte- 
eſt abſolute during all the Refidue of the Term. And ifceſty ? 
we iſe after the Stat. (4) 1 R. z. and before the Stat. 2 H. 8, (4)Polt.144.4. 
= _ the Diſſeiſor of 5 3 reefs US is b = 5 
ulpended, and depends in ility to be revived by the En- 801 
ec de kessel yer be maker « Feoffm, in Fee i 1 l l 
$ good and ſhall bind, in reſpect that the Law hes Conſide- Co: 87. n. b. 
en of abi Poſſibility of the Uſe. 1. 
3. Quan do diverſi deſiderant ur actus ad aliquem ſtatum 131. b. 142. 4. 
berfitiendum, plus reſpicit lex actum originalem, when to the 135. . 13%, b. 
derfect. of an Eſtate of Intereſt, divers Acts or Things are re · 1754 74 675 
quifice, the Law 155 more regard to 2 origical rage: — 1 5 
Heuj ac rei potiſima pars eſt principium, for that is the fun- (e) Co. Lic. 
an the HR are founded. ln thisCaſe *t*: bv, 
t Bar 3 Things are requifite to the Perfect. of the Intereſt of 
Mr, the Deviſe (in which is included the Death of the De- 
for) and that is the ſundam. Part; the Aſſent of the Execu- 
br, Which alſo appears afterwards, was given in the Caſe ; and 
ie Death of the firſt Deviſee: And therefore this Caſe may 
ly be reſenibled to the Caſe of Dower, when a Man ſeiſed 
Lands in Fee or in Fee-tall general, takes a Wife, to the aces 
erfeFion of the Dower (F) two Things are requiſite, fn . 7 91.4 
ful Matrimony, and the Death of ber Husband 1 For Co. Lt. . . 
dotwith ſtanding her Husband is ſeiſed in Fee, and 3 
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Lampet' Caſe. Paar X. 


, the Martlage is lawful.yerſhe bes but a Poſſibility of Dower 
_ 2 till the Death of her Hausband; in the ſame Manner as Elis. 
D Co. 93.2. has but a Poſſibility till the Death of the firſt Dexiſee: And 


G. 122%: therefore in 6 E. 2. (a) Dem. 143. and 19 E. 2. Dower 165. 


Mo-53.pl.44, where it is held, That in a Writ of Dower brought by the 


851 124.2. Wife, a Fine levied by the Husb. and Wife is no bar; and the 


4 A Sire Reaſon there given is,becauſe before the Death of the Husb. 


Lit. 462 


526. . 3). a. the Wife had no Rightof Action; and therefore by the Rule 


Co. 88. b. 5. a. of the Court Iſſue was taken, that the Wife at the Time of 


38 2.v.89.2- the Fine levied had nothing but as Wife. And the Opinion of 


ee der, that in my Opinion, If the Husband levies a Fine with 
Proclamations, how 5 Years paſs after the Proclamations, the 


. — 96. . Wife ſhall not be bound to five Years after the Death of the 


© 11C0.71.2.Pal. Husb. but is at large, and not touched by the Purview of the 
255. Goldf. . A& of (c) 4 H. For the Purview was againſt. thoſe who had 


171. Sav. 35,88, 


- 106.1Leon.77, right at the Time of the Fine levied, or had future after right 


21. And. 15. upon a Cauſe ariſing before; to which future Right Wrong 
A was done before the Fine, or by the Fine, &c. but here in 


ep. 153.3 Bul. caſe of Dower, the Titleis accrued all after the Fine, 5. by 
1 A Leon. 53, the Death of the Husb. for. till the Death no Title was con- 


157. Leon. 10, 


3-pl.r.72. pl. . this Day the ſaid Books of 6 19 E. z. are not held for Law: 


182 pl. 55.2 54. +: p 
| | H. 8. For now no Queſtion is made, but that if the Husb. and Wife 
hee "th 


the Wife is barred of her Dower for 2 Reaſons. 


Hop. 334. 
Sees, Aſſurance, and therefore in ſuch Caſe 
ori pl Ag. have granted a Rent by Fine out of the Land,or have made 
Co.72.b. a Leaſe for Years, rendring Rent to the Husb. and his Heirs, 


I Rol. Repo, and afterwards the Wife recovers Dower, ſhe ſhall hold it 


Reg: charged with the Rent and: with the Term, according to the 


_  b.Dy.224-pl28. Maxim which Littleton puts before. And the Opin. of Plow. 


Palm235--Co. aforefnid, is not held for Law, as appears in 6 £.6, (4) Dy.72. 
K and in Damport s Caſe in 5 E!. N Dy. it appears, it was 

Lit.221.2.b. adjudg d to the contrary in 4 H. 8. and now common Experi- 
(x) ONT, ence without Contradict. is againſt it. And f) Titt. 6. Condi- 
. tions f. 83. holds, That if Feoffee upon Condit, takes a Wife, 
2000. 59. b. 59. a. the Feoffor may enter for the Condition (g) broken, and the 


1 
13H.7.23-t.Br. Reaſon is, becauſe the Law hath principal regard to the ori- 


Sad 2825. inal and fundamental Cauſe; and yet it 8 ſaid, that the 
cat 


(b.5C0.21.9 itle of Nower is not conſummate till the h ofthe Huſ- 


63 
. Ele bo. hand, and that paradventure the Wife may die before 
IN Husband. 'So in the ,Caſe at Bar, the Deviſe and 
110. Hurt. 48. Aſſent of the Executor, are the original and fundamen- 


1 Rol. a. tal Cauſes of the Intereſt of Elizabeth, and the Death of 


2 


T8236; Fobn Morrice the Elder is but a Mean to produce it in 


| | 0 * 


* 


a * 6. Plow. in Stowel's Caſe (5) 373. 4. is as follows: Note Rea- 
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Dark. "Lampets . Js 
Poſſeſſion, but that gives nothing, but all the Intereſt acctues a 


by the Deviſe, and is executed by the Aſſent of the Execu- 
tor; and therefore as well as in the Caſe of Dower it may be | 
releaſed. © And Sir Anth. Fits berbert in his (a) N. J. 98. (r. N. 8 98.4. 
holds, That if a Man levies a Fine of Land in ancient De- Cr. Car. 478. 
meſne at Com, Law to another, now the Lord in ancient De- 
meſne ſhall have a Writ of Diſceit againſt him who levies the 
Fine, and him who is Ten't, and thereby he ſhall annthilate 
the Fine, and the Conuſor ſhall be reſtor d to his Poſſeſſion 
and +5 which he bag * the Fine. nd 3 MICH © 
gree (b) 21 E. 3. 20. l. & (c) 5H. 4.44. 4. againſt an Opinion (5)Firz.Deſceit. 
Ger in (4) 17 E.3. 31. B. But if the Combe after N45 Eine ; ; * 
releaſes to the Conuſee by his Deed being in Poſſeſſion, or () Br Diſceit 
by his Deed (e) confirms his Eftate in the Land, then the 4)ritz. Deſceit 
Opinion of Fitzhcrbert is, That theConuſee ſhall retain and 37, {4 
have the Land, notwithſtending the Fine isavoided, becauſe (C. Car. af. 
this Releaſe or Confirmation made to him being in Poſſeſſ. 
makes his Eſtate firm and rightful againſt him and his Heirs, . 
who releaſes or confirms: Which Opinion was affirmed for 
ood Law by the whole Court in this Caſe ; and yet after 
the Fine levied, the Conuſor had no right inthe Land, but only 
a Poſſibility to have the Land again after the Fine made void 
by Writ of Diſeeit brought by the Lord of whom the Land 
is held. And Warburton Juſtice cited (f) Grant's Caſe, (5 Leon, 46. 
_ adjudged in this Court, Hill. 29 El. rot. 824. where the Caſe. 3 Leon. 211, 
was, That Vim. Gran: ſeiſed of Land in Fee held in Socage, 227. . 10 
by his Will in Writing deviſed the Land to Fohn Grant Son Leon. __ 
his Brother, when he came to the Age of 25 Years, To Cr. El. 122, 
have and to hold to him and the Heirs of his Body, and died, N | 
having Iſſue Chriſtlan his Daughter and Heir, who married 3 
Vin. Man, who had Iſſue Fohn, and the ſaid Jabn Grant 
after the Age of 21 Years, and before his Age of 25, an. 35 
H. S. levied a Fine with Proclamations, and afterwards he at- 
tained to his Age of 25 Years, and had Iſſue Margaret, and 3 
died: If the Eſtate- tall in futuro and Contingency at the (2) L669 6. 
Time of the Fine levied was barred or not, was the Queſti- Gi. ſac. 591. © 
on; and it was reſolved, That the Eſtate-tail was (g) barr d; 9 Co. 141. 2. 
and yet the Conuſor had but a meer Poſſibility to have an Le 1 | 
- Eftate-tail at the Time of the Fine levied : And that by ( Leet. 
Force of the Words of the Stat. of (% 32 H. 8. c. 36. Me ak 62,224. 
Fines levied with Proclamations, &c. of any Manors, Lands, N 8 * 
c. befor the Time of the ſume Fine levied in any Wiſe en- 21 46. 
tailed to the Perſon or Perſons ſo leuying the ſame Fine, or to. Savil 85, 88. 
any of his or their Anceſtors. Se. And although the ſaid Ay 33. 
John Grant was not ſeiſed by Force of the Tail at the _ 32 
ime of the Fine levied, yet by Reaſon of theſe Words ; Co. 5i.%. 
| (before the Fine levied in any iſe entailed) an Eftate- Hob.253. 


rail in futuro is comprehended ; and all that by Force of 7 os. 15 * 


the ſaid Statute, for partes fis nibil habuerunt: But no i; Go. 7. U. 
a ii © Judge 127 
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o | Lampet's Caſe: __. Parr X. 
judgment wat entred. And it was reſolv'd, that a future Right 
or Poſſibility which may be releaſed, ought to have a Founda- 
tion and an original 1 as is aforeſaid, ſo it ought to be 
a necellary pa md ao ce ny ſſib. 9 — — in the 
24 Part of my Reports, J. 51. 4. B. d parentia propingun, 
and a Pein whit depends on the Deach of a Man, has a ne- 
ceſſary and common Intendm. 5. neceſſ. in reſpeR that all the 
Sons of Adam muſt die, Starurum eſt be mini bus ſemel mori; 
and common, that the 2 2 2 Time mt 
8) x Rol. Rep. the Conti ma e as in (a) 13 H. 5. 10. ö. 
2 FR Lacks do ibn es — Man and a married Woman, and 
Br. Tail 16. 0 the Helrgof the ir two Bodies begotten, it is a good Eſtate- 
Br. Eftate 22. ta il, for it is of Neceſſity that Death will follow, and it is a com- 
Plow 95 * mon Poſſib. that one will die before the other; fo that Marri- 
. . * 857 may follow, but in the ſame Cafe there ſhall not be a (50 
- Br.Condit.119. Poſſib. upon a Poſſibility. And therefore if Lands are given (c 
Co: Lit. To. b. to a Man and two Women, there the Law will not intend that 
60 a Rep. he ſhall firſt marry the one, and afterwards ſhe whom he ſhall 
1 mary ſhall die, and that he ſhall marry the other; and there- 
- Co. Lit. 25: b. fore in ſuch Caſe they are ſeveral Inheritances at the Begin- 
5 ning. As if Lends be given to two Men and their Wives, and to 
| P the Heirs of their Bodies begott. in that Caſe the Law will not 


bas. 2 ct ad Marriages, but they in that Caſe ſhall have Joint 


tes fof Life, and one Husb. and Wife ſhall have one Moie- 
ty in Tail in common with the other Husb. and Wiſe of the 
other Moiety, and ſo ſeveral Inheritances, and there with a- 

grees 24 E. 3, 29. 4. for otherwiſe there would be a Poſſib. up- 
(4) 1 Rol. Rep. on à Poſſib. And if (4) 4a Man gives Land to Husb. and Wife 


| 21... - (now it is an apparent Poſſib. that they may have Iſſue) and 
Oo, Lit. 22. ®- aſterwards they are divorced cauſe 9 ſo that the 


Poffib: is diffolv'd che Law will never a 2d Marriage, 
for by the Divorce they have but an Eſtate of Freehold ; and 
(H. 4.165. therewith agrees (e) 4 H 1.1689 14. A Woman may enfeoff 
Wt. - a married Man cauſa matrimenis pr elocuti, for it is of Neceſ- 
Br. Toit fity that Death will follow,and it is a common Poflib. that the 
Br. Deraign- Wife of the Feoffee will die before the Feoſſee. So in the com- 
met z. 13. mon Caſe of «Leaſe for Liſe; (I) the Remaind. to the tight 
17 4 1. Heirs of J. & then alive, the Remaind. is good for the necel- 
) 


200.15 fary and common Intendm. But the Caſe at Bar is ſtronger 

Lit, 343. than any of the other Cafes, for it is of Neceſſi. that J. Mor- 

Foſtes 51. a. rice the Father will die, and it is more than a com. Intendm. 

that he will die within 3000 Years,for by the Civ. Law longif 

27 E. z. | ſimunm vitæ bomin temp Eſt cent an: And ſo it appears that 

Execution 130 in our Law there fs jus prop̃rirtatis, poſſeſſion” & poſſibilitatis 

1 pl. 7. And as to the Caſes which have been urg d by the Serjeants 

© Reb. . of the other Part. i. As to the Releaſe of the Connbee in (g) 
| 495, | , 

470. 27 E. 3 &. 25 Aff. It was refolv'd, That the Books were good 

_ Set e Law for there the Body is the Debtor, and not the but 

8 of the Body, and the is not charged with the 


— 


Es 2 i A von ated cat 


* 


9 7 (e) * Caſe, (J) Digg Caſe, (g Rawlin's Caſe, 
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Debt till Execution ſued, and rherewith agrees Po. Cm. 2. 
in Sir 7 bo. Pope's Caſe; and therefore the Releaſe made by 
* the Conuſee of all che Right in the Land, ſhall nag bar him 
of his Execut. And it was That the Releaſe of the 
Son to the Diſſeiſor of his F in the Liſe of the Father is 
utterly void, becauſe the Son has no Right, nor Found. or ori- 
ion of any Right in the Life of his Father. And 


Sina 
the Rule put in 13 E. 1. and Ur to be agreed for 


ood Law, if it be well underſtood; 5,{ that he who releaſes 

ight, or a Found. or origin. Incept. of a Right. And as | 
to (a] Hoe s Caſe, it was alſo d to be good Lon, for there 2222 bob. 
the Thing which: ſhould be releaſed, was utterly incertain at Nor 25. * 
the Time of the Releaſe made; for he who becomes Bail in Cr. EI 579. 
K.'s Bench, is not bound in any certain Sum, nor doth an r 
certainty thereof till Judgm. given againſt the Det. Ce. > 
and therefore for the Incertainty of the Thing that ſhould be 401, 451, 623. 
the Releaſe of all Actions, Duties and Demands —— 2 
charge it. It was further reſolv d, That when there is uf zg als · 
incertginty in the Perſon, no Releaſe can be made; and there- : 
ſore if a Leaſe for Life be made, the (b) Remainder to the Co. Lit. 
Right Heirs of J. &. and the Leſſee is difſciſed, and the eldeſt : Co. . hb. 


Son of J. S. releaſes to the Diſſeiſor, and afterwards 7. & Antes yo. b. 


dies, the Releaſe is void; ſor it is incert. whether he would be 

ight Heir at the Time of the Death of his Father. And in 15 

this Caſe was mov d at Bar in the King's Bench: A Man 

made a Leaſe to Husb. and Wife for 2 1 Years, the Remaind. 
to the (c) Survivor of em for 21 Tears, and the Husb. granted (c) Co Lit c. b. 
over this Term; and it was held by Wray Ch. Juſt. and ra- 79 344, 
tam curiam, That the Grant was void for the Incertain. of the bop. 
Perſon, for altho all Chattels real which belong to the Wife . Leon. 85. 
the Husb. may diſpoſe of; yet in this Caſe neither the Husb. © = 139 
nor the Wife has any Thing till the Survivor. And in the Re- jj; * * 


S Original (4) 239. b. there is a Formedon brought on a (4) Co. Lit. 
ift in ſuch Form, R. dedit WES F. uxori ejus & bæredibus de 26: 2. 


corpore alterius ipſorum N. J. qui diutius viveret excunti- 


lu, & gd paſt murtem il. N præſato T. filio & berediejuſd” 
W.quipr ed I. ſupervixit deſtendere debet, c. So that the Gift 
was to the Husb. and Wife, and to the Heirs of the Body of the 
Survivgr of em: In which Caſe as to the Eſtate· tail, t is 
an Incertainty in the Perſon, and therefore if they make a 


— 


Leaſe for 21 Years, obſerving all the Circumſtances required (2)1 Ca b. 


7 Statute of 32 H. 8. yet that Leaſe ſhall pot bind the 1 = wal 

ive; for, for the Incertainty of the Perſon of the Survivor, 219. of 

the Eftate-tail was not veſted. And theſe Caſes in my Re- Cages | 

aſe, The Rettor of (5) Chedington's Caſe, and Cie 
Law in the Argu- top. 50. 


Y Mayowe's 
(&) Altham's Caſe, were a 


went of this Caſe, and cited to prove the Reaſon of this (ELCRIIS 


Rule in the Caſe at Bar. 2 FEE: ; 


H 3 | . 4. 


* », 
PF dit. 
* ** 
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CJ 5 | 
= The Reaſon, 4. If the fajd Eljs. had died before the firſt Deviſee, the 


| „  "Executors or Adminiſtrators of the ſaid Elis would ha ve had 
G) Moo? *o7. the Refidue of the (a) faid Term after the Death of the firſt 
Fal“ 681,  Yeviſee, as appeats in the ſaid Caſe of (b) Weldon in Plo. Com, 
x Rol. 916. Which is a great Proof that Elizabeth her ſelf might have 
4 (65) Flo, 519. . leaſed ſuck Intereſt, which by her Death might come to 
=. hey Executors or Adminiſtrators. But Words make a Plea : 
For if I am diſſeiſed, and I releaſe all Actions to the Diſſei- 
for, and afterwards the Diſſeiſor dies, I notwithſtanding the 
| Releaſe ſhall have a Writ of Entry in the Per and Cui a- 
| gainſt the Heir of the Diſſeiſor, for this Action was not in 
ON O0. 142.8. 5 at the Time of the Releaſe made, and (c) actio nihil a- 
* 256. ltud oft quam jus proſeguendi in AN debetur, and the 
* lat. 40 ſaid Writ of Entry was not maintainable at the Time of the 
| . - Releaſe, no more than if I had died, my Heir ſhould not be 
barred by the ſaid Releaſe to have a'Writ of Entry fur dif 
. ſeiſin againſt the Difſeifor, upon a Diſſeiſin done to me. Yide 
22 H. d. 1. If one bails Goods to another, and afterwards the 
. Bailor releaſes to the Bailee all Actions, the Bailee dies, in 
| 22 Writ of Derinue brought againſt his Executors, they ſhall 
not take Advantage of the ſaid Releaſe, for that determined 
by the Death of the Bailee, and the Action given againſt 
e Executors, is a new Action (altho' of the fame Nature} 

| grounded on their own Deteiner. <a; 
The 5. Reaſon. 5, The Legacy or Deviſe to Elizabeth is in"efſe and A 
ſent, altho the Intereſt is in ſuturo; and therefore the 


(#) Co, Lit, 


acy or Deviſe may br diſcharged, and by Conſequence the 

7 fatereſt it ſelf; for (4) qui deſtruit medium deſtruit finem. 
Nur * And therefore if one deviſe to one 20 l. when he comes tothe 
Age of 24 Years and dies, the Legatee after the Age of 21 

(e)1Co.112 b. Years may releaſe this Legacy and Deviſe; and altho' after- 
DD. Lit. 292. b. wards he attains to the Age of 24 he ſhall be barred thereof, 


1 * 2 and yet I a Releaſe of all Suits and Demands it is not relea- 


l 199. of Covenant, becauſe the Covenant was to be performed in 
Fb, futuro; buta Releaſe of ali Covenants had been a gogd Bar, 
S. Ene. 116, for the Covenant was in ee & præſenti; and therewith a- 
Ne. rees 35 E B. ( Dyer 57. and (g) 4 E. in Bendloe's Re- 


Hob.'216, Ports, which Caſe is cited at large in Hoe's Caſe aforeſaid, 
(I . 218. Zo in the Caſe at Bar the Deviſe is in præſenti, altho the 
een Performance thereof be in futuro, & qui evertit eniſum 


”* ' (6) 5 Co.30. b. evertit cauſatum ſuturum. 80 de bonis & catallis felonum & 
ann. Jugitivortim, Sc. the Inherit. is in eſſt, altho the Accident be 
4 . Nat. 23 1. incertain, the ſame Law of Nomine Zen, Relief, * 


\ 
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PRRT X. Lampet' Caſe. . ; 3 
So the Chief Juſtice ſaid, That altho no Aſſent had been | 
iven to the Legacy, 2 foraſmuch as Elisabeth claimed 
by executory Deviſe, ſhe might in the Life of the firſt De- 
viſe have releaſed the Deviſe and Legacy. Vide (a) Mid- (1); Co. 28. 
dleton's Caſe in the fifth Part of my Reports, That Exe- Raym. 48. 
cutors before Probate may releaſe a Debt, becauſe although Co Lic. 292. b. 
they can't have an Action, yet the Intereſt of the Action is 


in them, which they may releaſe. 


6. It would be inconvenient that ſuch manner of Perpe- Thes. Reaſon, OO 


tuity ſhould be made of a Chattel, when of an Inheritance 
neither by Act executed by the Com. Law, nor by Limita- 


tion of an Uſe, nor by Deviſes in laſt Wills, any (J) Perpe- () Cr. Car. a 30 


tuity can be eſtabliſned. And if it ſhould be allowed, it 
would be the Cauſe of Contentions, Suits, and other Incon- 
veniencies. And it was obſerved, That theſe Leaſes for fo 
many. hundred and thouſands of Years, (which were made 


in Truth to (c) deceive and defeat the King or other Lords (e) Co. Lit. 6. a. 


of their Wards or other lawful Duties) are many Times Un- 
fortunate, and ſubject to be loſt by Utlawry, or other For- 
feitures; and if the Owner thereof dies Inteſtate, the Ordi- 
nary ſhall grant Adminiſtration, whereby Women will loſe 
their Dowers, Men their Tenancies by the Courtefie, and 
many other Inconveniences, in Subverſion of the Common 
Law, will from thence enſue ; and therefore it would be of 
all others moſt dangerous to make a Perpetuity of them. 
And the Chief Juſtice concluded his Argument, as to the 
rincipal Point, with a Judgment io this Court, Trin. 28 E.. 


ot. 1974. between (4) Hammington Adminiſtrator of T1ſab, (d) 1 Leon. 91. 


Oram Plaintiff, and Rudyard and Mary his Wife Adm' of gens, 


Lawrence Kidwell, in Debt on Bond made by 2 _ Gouldf. 59,65. 
e for Perfor- Moor 249,753. 


well to the ſaid Jſabe! ; which Bond was ma 0 
mance of Covenants in an Indenture betwixt Law. Kidwell 2 Sid. 167. 
and the faid Iſabel: And the Caſe was ſuch 3 Wiz. Ham- 
mington poſſeſſed of an Houle. in London called Hides Houſe 
for 31 Years, by his Will deviſed the Profits thereof to the Moor 759. 
ſaid Jabel, during the Time that ſhe ſhould continue ſole 
and a Widow, — afterwards he deviſed the Term to Rey- 

nold his Son, and died, 1 Mar. Iſabel by the Aſſent of the 
Executor entred, and purchaſed the ſaid . Houſe in Fee, 

and the ſaid Lawrence Kidwell bargained and fold by the 

ſaid Indenture the ſaid Houſe to the ſaid Jabel in Fee, and 
covenanted, That the Houſe at the Time of the Aſſurance 
ſhould be clearly diſcharged of all former Bargains, Sales, | 
Titles, Rights, and all other Charges. Ihe Defendant — + 
Ped - Covenants performed. The Plaintiff aſſigned 

or Breach « the id Deviſe to Tſabel}. and after- 

wards to Reynold as aforeſgid; and that after the 

| Ss | ſaid 
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_ | I Lampet's Caſe; Par X. 
1 ſaid Indenture, Jabel had married Ornam ; whereupon Rey- - 
wol centred, upon which the Def. demur d. And in this 
Caſe four Points were reſolved, 1. That the ſaid executory 

Deviſe to Reynold was good. z. Altho the whole Term was in 
Jabel quonſque, Cc. ſo that by the Purchaſe of the Pee · ſim - 

ple, the Intereſt of Jabel was extin&; yet that did not defeat 
= 
ag 


* , — 
? * 


executory Intereſt of Ræynola, hut that after the Marri- 
e of Jabel and not before, he might enter. 3. It was reſol- 
That Reyneld could not — 8 Intereſt over, as long 
as Jabel was ſold. 4. The great Difficulty of the Caſe was, for- 

aſmuch as the ſaid Reynold at the Time of the ſaid Cove - 
nant had but a Poſlibility, that the ſaid Covenant did not ex- 
tend to it : But it was reſolved, That the ſaid Covenant did 
' ' - extend to it, and to this purpoſe had Efſence, and alſo might 
| be forfeited ; and Judgment was given for the Plaintiff which 

Judgment ſtrongly proves that it might be releaſed. 

e 2d ion was moved, admitting the zfe to 
the firſt Deviſee to be ſufficient to extinguiſh the Claim and 
future Intereſt of the ſaid Elizabeth, if it would amend the 
Eſtate of 7. Morrice.the Elder, who bas the entire Term in 
him, if he lived ſo long, or if by his Death the Leſſors might 

enter. And it was reſolved, That the faid Releaſe had con- 
ſolidated and perfected the Eſtate of the ſaid J. Aſorrice, 
that whereas it was determinable before by his Death, now he 
I has the whole Term in him abſolutely. But this Point is o- 
= - ver-ruled before in the ſecond Reaſon on the Report of the 
F. fa) Ant.492.3 Caſe in (a] 4 E. 6. It was ſaid, That laxare is properly 
do ſet Priſoners in Fetters at Liberty; and relaxare 
is to do it quickly, and metapborice, relaxare is ta ſet at Li · 
berty fettered Eſtates and Intereſts, and to make them 
free and abſolute. F 
The third Queſtion was moved in this Caſe, Whether 
there ＋ any Aſſent or Agreement of the Executor in 
this to take the ſaid Houſe, Cc. by Force of the De- 
viſe. For it was d per omnes, as it has been ſaid before, 
that firſt he ſhall take it as Executar, And it was reſolved, 
That when. in. Taylor and Elisabeth his Wife per ſcrip. 
tum ſuunad ſpecialem inflautiam & requiſitionem preditt 
Fohan' Morrice ſenioris (who was Executor) relaxaverunt, 
2 c. that amounted to an Aſſent, for two Reaſons; one, be- 
che? _ cauſe he requeſted it, which implies an Aſſent; 2. He ac- 
(5)18©0.144.-2- cepted it, and that likewiſe implies an Aſſent, ( Nox e- 
a . 303. nim refers an quis aſſenſas ſuum prabet verbis, an rebus ip - 
ie 7 „t & fattis, as 44 E. 3. Fines 3. and Lit. Cap. Attaru- 
z Keble 537. 3 37 
le) Polt. 67. b. ment. If the Husband accepts 2 Grant of the Reverſion, 
Fitz. Surren- Sc. it amounts to an Attornment ; and in (e) 15 H. 6. 
L 1. . be who. has intereſſe termini, ſt. a future Intereſt, - 
cannot 


Br. Surren 
der 21. 


pe IR , < * = | | | | 
MG... « _ * 42 VL * E P a * 
* od - TY | ” > - * 
. 6 „ - ' 
1 2 5 
- 


x. Lampet's Caſe. 
by Words I it ; but * 


— 


Pakt 
* 


12 demanded a ot, and the Heir — a Beaſt, 


which he himſelf had Property in his own Right to the 
12 it amounted to a Gift. And afterwards in this Term 


5 — was given and entred, Quod querens uihil capias 
yer breve, 


IN will merge &. And in 7 E. g. 50. J. the 


Trin. II Jac. Regis. 


- The Caſt of the Chancellor, Maſters 
and Scholars of the Univerſity of 
Oxford. 


* 


T HE Chancellor, Maſters and Scholars of the Univer- 
. fity of Oxford, brought a Quare impedit againſt Ri- 
chard Biſhop of Coventry and Litchfield, Edward Baſſet 

Gent. and Hugh Meare Clerk, to preſent to the Church of 

> Draicot in the Moor in the County of Stafford; and de- 
? clar d, That one Fohn Draicot Eſq; was ſeiſed of the Ma- 

- nor of Draicor in the County aforeſaid, to which the Ad. 
vowſon of the Church of Draicot was appendant in Fee, and 

by his Deed granted the next Avoidance of the faid Church 

to one George Eyre, and afterwards the ſaid John Draicor 

died: After whoſe Death the Manor with the Advowſon 

% Moor 836, deſcended to one Fohn Draicot Eſq; Couſin and Heir of 
872. 3 Jac. C.5. the ſaid John Draicot, ſe. Son and Heir of Philip Drai- 
Hob. 73, 126, cot, Son and Heir to John Draicot the Grandfather z and 

" 226,227: further declar d, That by an AR of Parliament in the 

3 Inſt. 178. (a)] third Year of our Lord the King that now is, it was 
Rel ep 1 ordained by Authority of Parliament, That the Juſtices of 
Latch 172, 177. Aﬀiſe and Gaol-Delivery, and Juſtices of Peace at their 

. ObBendl. 180. Seffions, ſhould have Authority by Force of that Act to 
Jenk 2 97. enquire, hear and determine of all Recuſancies and Offen- 
4 ey 59. ces, as well for not receiving the Sacrament according to 


Ca 3555 the true Intent of the ſame Law, as ſor not Repairing to 
Dale. Faſt. « 81, Church, according to the true Intent of former Laws, 
Godb.216. in ſuch Manner and Form as Juſtices of Aſſiſe and 
Keb fuck. 566 Gaol-Delivery might do by the former Laws, in Caſe of 
$67, 568, 569. . Recuſancy 


VS 


Parr X. The Cafe of the Chancellor, &c. 
Recuſancy for not Repairing to Church: And alſo ſhould 
have Power at the A iſes and general Gaol-deliveries, and 
at the Seſſions, in which any Indictment againſt any Perſon 
either for not repairing to Church according to the former 
Laws, or for not receiving the Sacrament according to the 
ſeme Law, ſhould be taken, ſhould make Proclamation, 
by which it ſhould be commanded that the Body of every 


ſuch Offender ſhould be ſurrender'd to the Sheriff of the 


delivery, or before the next General or Quarter-Seffions re- 
ſpectively to be held for the County, Limit, Divifion or Li- 
berty: And if ſuch Offender ſhould not appear, that then 
upon the Recording of every ſuch Default, it ſhould be as 
ſufficient a Conviction in Law of the ſaid Offence of which 
ſuch Perſon ſhould be indicted as is aforeſaid, as if he had 
been convicted by Verdict. And where by another Act at 


then after ſhould be a Popiſh Recuſant convict, during the 
Time that he ſhould remain a Recuſant, after the End of 
the Seſſion of the ſaid Parliament, ſhould be diſabled to 
reſent to any Benefice with Cure or without Cure, Pre- 
nd, or Living eccleſiaſtical, or to confer or nominate to 
any Free-School, Hoſpital or Donative whatſoever ; and 


bend, or Living Eccleſiaſtical, and that the Chancellor, 


any of them ſhould be void, ſhould have the Preſentation, 
Nomination and Collation to every ſuch Benefice, Prebend, 
or Eccleſiaſtical Living, School, Hoſpital and Donative, 
lying or being in the Counties of Oxford, Kent,” Middleſex, 
Suſe, Surrey, Southampton, Berks, Bucks, Glouceſter, 
Worceſter, Stafford, Warwick, Wiltſhire, Somerſet, Devon 
and' „ Sc. which became void during fuch Time 
as the Patron of them ſhould remain Recuſant convict, as is 
aforeſaid, as by the ſaid Act amongſt other Things more 
fully appears. And the ſaid 'Zohn Draicot the Son, of the 
Manor aforefaid, to which, &c. ſo being ſeiſed, at the Aſ- 
fiſes and general Gaol-delivery for the County of Stafford, 
held at Sraff. within the ſaid County the 29 Day of March, 
in the 8th Year of the Reign of the King that now is, was 
indicted as well for not receiving the Sacrament as for not 
repairing to Church, c. for three Months, and then was 
proclaimed according to the Statutes thereof made: And 
that he at the next Aſſiſes held 16 die Auguſti anno 8 ſu- 
Pradicto, made Default, and did not ſurrender his Body 
do the Sheriff; by which the ſaid ohn Draicot —_— - 
| TS I opi 
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ſame County, c. before the next Aſſiſes and general Gaol- , 


the ſame Parliament it is enacted, That every Perſon that 


from the Beginning of the ſame Parliament ſhould be alſo 
diſabled to grant any (a) Advowſon of any Benefice, Pre- (a) Moor 872. 


Maſter and Scholars of the Univerfity of Oxford; as ſoon as - 


* 
- 1 
* [32 
. 
- 


The Caſe of the Chancellor, 8&c. Parr X. 
Popiſh Ręcuſant convict, and the ſaid John Draicot of rhy 

Manor aforeſaid, to which, &c. ſo being ſeiſed as afore- 

| aid, the {aid Church became void by the Death of the ſaid 

Jobn Eyre, and yet is void, and ea Yatione it helong d to 

the ſaid Chancellor, Maſters and Scholars to preſent, and 

the Defendants diſturbd them, &c. The Biſhop plgaded, 

he did not diſturb them, £c. Edward 240 leaded, 

That the. ſaid Fohn Draicot the Son, before the ſaid Con- 

viction of the faid Zobn, being ſeiſed of the ſaid Manor to 

. __ which, Oc. ſe. 20 Funii 8 ſupraditt, by his Deed granted 

(2) 1 Jones 20, to the. ſaid Edward Baſſet the (a) next Avoidance of the 
26. ſaid Church, after which Grant the Church became void 
by the Death of the {aid George Eyre; wherefore he pre- 

ſented the ſaid Hugh Meare, who on his Preſentment was 

admitted and inſtituted, c. the ſaid Hugh Meare pleaded, 

That John Draicot the Coufin was ſeiſed of the Advowſon 

aforeſaid in Fee as in groſs, and confeſſed the Preſentment 

of George Eyre, and pleaded, That the ſaid Fohn Draicor, 

x Maii Anno 3 ages Fac. by his Deed granted the next 

FP - Ayoidance of the {aid Church to the ſaid Edward Baſe, 
$ and that the Church became void by the Death of the laid 
George Eyre, wherefore he — Sc. che ſaid Hugh 

Meare, Sc. Abſq; hoc quod advocatio præd pertin ad pred 

2 de — 7 -_ 4 as — the Plea of 

the Ordinary, prayed a Writ to the Biſhop, ſes ceſſet Exe- 

cutio, c. And as to the Plea of the ſaid FAA the 

Plaintiff demurr'd in Law. And as to the Plea of the ſaid 

Hugh, the Plaintiff replied, Quad advocatio Fccleſie pred 

pertin ad manerium prædictum, & hoc petit quod ingui- 

| ratur per patriam, & pred” Hoge ſimiliter. Upon the (J) 

(5) 2 Roll. 10. Demurrer upon the Plea of the ſaid Fdward, four Matters 
I 5 in Law were moved. 1. Foraſmuch as the ſaid Drai- 

5 Ai. f. 125.b. f the Son was not a Recuſant convict at the Time of the 
Grant of the ſaid Avoidance to the ſaid Edward Baſſer, if 

9 Moor 836, the Grant be made void by the ſaid Stetute of (c) 3 Regis 
B72 i? 2. If this Grant being made after the Indictment, 
227. © if it were not covin apparent, and if ſuch Grants ſhould be 
1 ſones 20. allowed, to what Purpoſe would the Clauſe of the ſaid Sta- 
3Jac.C-5- trute concerning them ſerve? 3. Foraſmuch as the'ſaid Act 
. gives the Benefit to preſent to the ſaid Church to the Chan- 
3Roll.Rep.108. cellor and Scholars of the Univerfity of Oxf. and they have 
ae Hts brought this Action by the Name of Chancellor, Maſters and 
Noy 8; 12 Scholars of the Univ. of Oxf. which ſhall be intended their 
enk.Cent.297. true Name of I at. if they ſhould take any Benefit of 


Kale z b. the ſaid Act by Reaſon of the ſaid Miſnoſmer? 4. Foraſmuch 
nes 53. b. as the Plaintiffs have not averr'd, That at the Time of the 
Avoidance of the Church, the ſaid bn Draicot continued 
and remained a Popiſh Recuſant, if that ſhould be intended? 
As to the firſt, it was argued by the Counſel of _— — 

| Eawar 


N n 
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Part X. 7 Oxford 
Pdward Haſſer, That by. th ** 35 
; . the Words and | * 
on my of the Statute, no Perſon is 12 of the 6 LirRepy8- 
de next Avoidance, but he who is a Popiſh R to grant (e) bir 5. 
vi; and therefore the Words are, E P 7 ecuſant — 
Ban be Ai ral be a Popiſ 3 . a 
1 iſabled but only during the Time tha * 2. He 2. 591, 
Merci; for to de uns Daring Fm 8 $0. 
Avoidance Rr Hall be diſabled to ; — , Nes 
not a Recuſant 4 uſe at. the Time of this 238.4 he 2 8545. <a 
rn convict, but only indifted, for that R fo O. Beal. 148, 
r J by Bent. in Kelw 
Alf it ls de b Conſequence the ſaid Grant i - 211. pl. "3 
I Lf miſchievous if another ConſtruQi «by _ Benl. in Aſh. 
Fee reſorts and — — ſeiſed of an Ad vowſon ) Be, « 132, 

7 urc in | „pl. 
e eee eee e 
Recuſant 4 I Years after N Por i. — 88 
this Grant ſhould be e would be hard — 8 

9. 0 ; F F. b. 
e 
and it would alſo which is meerly a future Conti ave Co.Ene.187. b. 
ſubſequent Ofe againſt Reaſon, that 4 e 374. A. 445 1 
4 61 nce ſhould take away a lawful Int a > Sam 
Stranger, But ir warren e Raſt Ent.as.b 
AB bad Alah 3 totam Curiam, Tha * Hot "8 
e Gn To, net By 
the Þ a+ Y the ſs Words of the Act, 2 — pl. & 
this deb , if the material Words of the Act will 77. pl. 40, 2 
Perſon that led by themſelves in this Manner ; as to . f. 
Pj ele Vo eee e, 
from he E N at all ad pl. 11, 13, 231. 

. 4 7 eſent Se 1 be diſabled pl 1,277. 
grout any Avoidance ; and mn ſaid 7. Drai arliament to Pl f. 1213. 
DD 
are, Every Perſon Raſt.Monaft.11 


that ſhall be a Popiſh R 
= t ecuſant convict, within which Br. Choſe i 
ppears that . Draicot is. 2. The Diſability — 2 


[ous ſe. during the Time of R 

ime he ecuſancy. * 8 

. M bo. Anne, 5. Tam. hs Besbbalag of dis 7 8 

cuſant convi ray wh So that es long as he remains a Re- 1 Rel p< 
. Se Begi 3 u. : 

Parliament, & (b) ſumma — « e 1 — 2 | 


cit : And fuch Retroſpe& divers ads « yo ſelgione i 117. 


had, and * of Fan 
Nr 
425. 3 Bulltr, 


is cited i | 
n Pio. Com. inter Stradling and Morgan, fo. 201.4. 152. Plowd 


That where the 8 
That the Statute of (c) 31 H. 8. cap. nacts, 102. 4 
_ the King ſhall have all the Polleffions = the 193. . 207-4. 
I 
Abbeys 2 Wielt 
ar. 642, &c, 


Abbeys that then were, and afterwards ſhould come in- 

to his Hands by Surrender, c. in the ſame State ay 

they then were; it has been adjudged, as it is there 

faid, That jf any College after that Statute makes a 

nd ' Leaſe for Years, and the . ſame College three or four 
Years after ſurrenders to the King, that their former Leaſe 

made before the Surrender ſhall be void ; for the King 

ſhall have the Poſſeſſions in the ſame State as then, {. 

at the Time of the Act of 31 H. 8. they were, and then 

they were diſcharged and free from any ſuch Leaſe: And 

#) 1 C0. 47-2, therewith agrees Mich. 6 E 7 Elis. Dyer 231. (a) The 
Beal in Kelw. Abbot of Ramſey with the Aﬀent of his Covent late Pa- 
2411. pl. 19. trons of Upwell in the 2 of Northampton in Aug. 
Beal. in Aſh. 3 1 H. 8. which was after the Statute of 31 H. 8. of Mona- 

gh . ſteries, which began 28 Aprilis 31 H. 8. granted the next 
N. Benl. 132. Avoidance of the ſaid Church to Sir Ea. Mountague Knt. 
. pl 11 late Chief Juſtice of the Common Pleas, and afterwards in 
20%. . November E the Abbot and. Covent ſurrender d to 

the King, Oc. e Intereſt of the next Avoidance was 

by meaſne Aſſignments conveyed to one Leeds, againſt 
which Beaupree the Patentee of the ro by King 
E. 6. brought 4, mats impedit againſt the Biſhop and In- 
cumbent, and by Pleading to Rejoinder the Caſe aforefaid 
appeared, and in the Rejoinder the Saving in the faid Act 
appeared, with ſuch Averment, that the ſaid Leeds non eſt, 
nec fuit, nec — intelligi poteſt aliguis talis perſona, que 
per, ſive in attu prædicto excipitur ; and by the Opinion 
of all the Juſtices, the Grant was void againſt the King, 
1 alan ſo adjudged; and the Saving can't extend to ſuch fu- 
ture Intereſts, but extends only to intereſts in eſſe : And 


Communi Banco; and yet in the ſame Caſe all the ſaid Ob- 
jections, which have been made in the Caſe at Bar, might 
| have been made in the ſaid Caſe of Beaupree. Alſo it is 
(5) 1 Leor. 98. enacted by the Statute of (Y) 13 Elis. c. 4. That all 
Lands, c. of every Treaſurer, Gc. or Perſon accountable 
to the Queen for any Office or Charge, Sc. which he then 
had, or afterwards ſhould have, Hall be liable, &c. in like 
and in as large and beneficial Manner, to all Intents and 
Purpoſes, as if the ſame Treaſurer had the Day be be 
came firſt Officcr or Accountant, ſtood bound by writing 
Obligatory, having the Effet of a Statute-Staple to her 
Majeſty. And in Anno 35 Eliz. it was reſolved in the 
Cafe of Sir Chriſtopher Hatton late Chancellor of Eng- 
land, who became ſuch Officer to the Queen ann 
20 of her Reign, That if ſuch Officer accounts 2 
3 : 


The Caſe of the Chancellor, &c, Part X. 


the Record of this Plea began Paſeh. 5 Elis. Rot. 129. in 


AQ. <Q a Win fo .,©o oo co oo tiw© wm, oc a oo. mc os 
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of him and his Heirs; by Force whereof the ſaid Fohn was 

„ in puny ag jak; egg _ the fad 
6 an. en Deed i 

q el e ſai — be — 

the Liſe of the aid . redemis'd the ſaid 


_—_— to the ſaid I um. for 40 Years, if the ſaid 
Tho. ſhould ſo long live: And that the firſt Day of Sepr, fol- 
lowing, the Mark betwixt the ſaid ohn and ce Was 


ſolemnized; E ſaid Feoffment the ſai 2 Tirer 
did Suit at the Court of the ſaid Jahn Litileton Lord of the 
ſaid Manor; and that after the Feoffment, har þ the 
(#)13 Elz.c.s. Rene for thafill to Ao of Land; and afterwards T. Tirer, 
-, i. cap. 30 Funii, 7 Fac ac. died, being poſſeſſed of the fad Ox, which 
n was the be Beaſt which he had; and that the Defendants 


Oo. Ent. 162. a took the Ox means ad he Jury te T. Tirer, as due 
> for the ſaid Tenements, and the 3 
& Co. 18. b. of (4) 15 His. for avoiding and aboliſhing „ cove- 
Cr. Jac. 279, nous and fraudulent Feoffments, Git of Go. — well of Lands 
Yay. 196, 197, and Tenements, as of Goods and Chattels ; which Feoff- 
1 Brownl. 111, ments, Gifts, &c. are deviſed and contrived of Malice, Fraud, 
112. c. to the Intent to delay, hinder ot defraud Creditors and 
Cr. Ein. 234, others of their juſt and lawful Actions, Suits, Debts, Sc. He- 


Dy. 295. pl. j, riots Mortuaties and Reliefe, Cc. and thereſbre it is enacted 
351. pl. Me by the ſaid Act, That all Feoffments, Gifts, Cc. of Lands, 
. , 1 3. Tenements and Hereditaments, Goods and Chattels, Ec. 
to be made to any Intent or Purpoſe before declared and 

dae Fraud. ſhall be adjudged and taken (as againſt the Cre- 
Re ka ditor of other Perſon lo defrauded and 
207. b. by 6 y void and of none Effect, Wc. And if upon 
Lane 95 103. the whole Matter the ſaid * and J. Daunſer are guil- 
n. then they find them guilty, and fs Damages to 54. 
Latch 222, and Coſts 69. ge. And CEE we axed at the Bar; 
11 and Trin. 109 ac. it was ar at the Bench, and it was u- 
1 Roll.523, nanimouſiy 5 That foraſmuch as no (v) Fraud is found 
Cr. Eliz. 292, by the Jury, the Court would not adjudge the ſaid Feoff- 
1 ment to be fraudulent; and although the Jury have found 
/ * Rep. i), Circumſtances and Preſumptions to incits the Jury to find 
Ce. Car. 550, Fraud, yet it is but Evidence to the Jury, and not any Matter 
Hardr. 397. 5 which the Court could adjudge Fraud; and the Offico 
1 El. 97, of Jarors is to adj upon their Evidence concerning Mat- 
Cr. ſac. 245. ter of Fat, and thereupon to give their Verdict, and not to 

Cr. Car. 252. leave Matter of Rvidence to the Court to adjudge, which 
elt. dons mot to them. And therefore the Chief Juſtice 
Moor 460. held, That if A. brings an Action on the Caſe aga inſt PB. up- 
1 401. on Trover (c) and Converſion of Plate, Jewels, Se. and the 

1 Sia — Defend. pleads Not guilty, now it is good Evid. prima facie 

1 Rol. Rep. 59, to prove a Converſion; That the Plaintiff — the De · 

60. fend. to deliver them, and he refuſed, and therefore it ſhall be 


Hurr. 10 zog, Preſumed, that he has converted them to his Uſe, But yet it 
is 


910. „ 


red) to be cleat- 
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Parr X. e Oxford. „„ 
is bat; Nidence; and if ic be found: by ſpecial Verdict (a) in (a) Harde: 
ſueh Gaſe, that the Pl. requeſted em ot the Def. and he reſus d, 48. 7 
it is not a Matter upon which the Court can judge any Con- i8 
verſion : For the Converſion ought to alter the Action of De- -- 4 ya 
tinue, to a Treſpaſs upon the Caſe, which a Denial can't do 
in Law; for in every Action of Detinue there is alledged in 
the Declaration 4 Requeſt and Refuſal, yet it is good Evi- 
dence, as has been ſaid; and ſo has always been allowed to 
prove a Converſion, That the Pl. demanded the Goods, and 

the Def. refuſed to deliver em. 2. The Stat. jays, to defraud 
_Creditors and others of their juſt Debts, Sc. Heriots; and 

the Jury have not found, That the ſaid Feoffm. was made to 

deftaud the Lord of his Herivt, and ſo they have not found 
the Caſe within the Statute. 3. If the Son had died in the Life 

of the Father, the Lord ſhould have a Heriot after his Death: 
Alt is found, That the Intent of the Feoffm. and Redemiſe 
for Years made before the Marriage, was to the Intent that 
the faid Foyce ſhould not be endowed during the Father's 
- Life, but that after his Death ſhe ſhould be endowed, altho | 
the Son had died inthe Life of the Father: Which Feoffm; 
being found by the Jury to be made in Confidergt. of Matri- 
age, and to thispatticular Intent concerning the Dower of the 
Son's Wife; ſhall not be by Conſtruction of Law extended to 
any other Intent. And thereupon the Ch. J. put the Caſe in 
Mich. (v) 9 & 10 El. The K's Ten t in Capite, his Son and (6) Cawl. 231 
Heir « ry of 7 Years, is indebted to divers, and ſued for 
his Debts in divers Courts,and feafing the Hindrance and Im- 
veriſhm. of himſelf, his Wife and Children by extent of his 

&c. for Execut. of the ſaid Debts enfeoffs divers Per- 
ſons, ſub conditione, That when he or his Heirs ſhall pay to 
the Feoffees 30 /.that then they ſhall make ſuch Feoffments, 
and to ſuch Uſes as he or his Heirs ſhall limit orappoint, or o- 
therwiſe the Feoffm, ſhall be void, Ec. and this Feoffm. and 
Intent is found by Mandamus returned in the Chancery, Er 
4 uulla alia cauſt, intentio aut colluſio, vis. ad deſraudand 
, 896. de Cuſtod' hered velterrar' ; Andaltho' this Feoffm. 
was found to be made by Fraud and Covin (which is always 
unlawful) yet foraſmuch as theFraud was to one particular In- 
tent, c. to defraud” Creditors, it ſhall not be extended to «oy 
other Fraud, ſe. to defraud the K. of his Ward, alcho' in Trut 
end by the Event, by thisFeoffm. the K. was defrauded of th 

Wardſhip of the Body and Land, and ſo was it reſolyed a 
decreed in the Court of Wards; à fortiori when it is found 
that this Feoffm. inthe Caſe of Meriel Littleton was in Conſi- 
deratlon of Marriage, and of Advancement of his Son, and 
that the Son's Wike ſhould be endowed againſt the one 
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be The Caſe of the Chancellor, &c. Parr X. 
And not againſt the other; all which are lawful Conſiderations, 
3 the Court ſhall not extend it to an unlawful Intent, nor adjudge 

upon the whole Matter found in that Caſe, That the Feoffm. 
5 Was made to any other Intent than is found by the Jury. 
. | As to the 3d Object. in the Caſe at Bar, It was reſolved and 
 Z | anſwered 3 ps r. In an Act of Parliament Miſnoſmer of 2 


"RM Corporation, when the expreſs Intentionap ſhall not a- 
x void the Act no more than ina Will, for — Teſta- 
. ment & Arbitramentum, are to be taken according to the 
_— Minds and Intentions of thoſe who are Parties to them. And 
x therefore when the Deſeript. of a Corporat. in an Act of Parl. 
Bt | or in a Will is ſuch, that the true e intended is apparent, 
=. and it is impoſſible to be intended of any other Corpor. altho 


the right Name of the Corpor. (which is requiſite to be ex- 
pteſſed in Grants and Deeds) is not preciſely follow'd,yet the 
_ - (a) Hob. 32? Act of Parl. and Will ſhall take Effect. And therefore in (a) 
5 | _ 345 2. 21 R. 2. Deviſe 25. where one deviſed certain Tenements in 

+ Corpor.77- London for Life, the Rem r over Eccleſie Sancti Andree ae 
© Perk. ect. 509, Holb. it is adjudged there, That this Deviſe is good to the 

- 4 Cor por. of the Parſon of the Church of St. Andr. in Holborn 

"i. | and his Succeflors ; for ſuch Deſcript. was ſufficient in a Will 
to expreſs the Parſon of the Church and his Succeſſors: Pari 
ratione, if a Deviſe be made to the Univer. of Oxf. or to the 


(b) Hob- . City of Long. or to (Y) Trin. Col. in Camb. &c. ſuch a Deviſe 
Y $907 is good, and therein the true Name of the Corpor ſhall be im- 
IE plied 3 for by theſe Deſcriptions the Meaning of the Deviſor 


is apparent, that the incorporate Body of every of them ſhall 

take. So here, when the Parl. gives the Benefice to the Chan- 

cellor and Scholars of Oxf. and theirSucceflors, this Deſcript. 

is ſufficient to expreſs the Meaning of the Makers of the 

Act, That the Corpor. of the Univ. of Oxf. which has a Chan- 

cellor and Scholars, ſhalj take it, and no other Corporat. can 

take it. 2. The Record is well, for the Act is pleaded as if 

the Benefice had been given by the ſaid Act expreſly (as it 

is implied in Law!) to the Chancellor, Maſters and Scholars; 

and the Def. has demurred in Law thereupon, and fo confeſ- 

ſed it. 3. This Clauſe which gives this Benefice to the Univ. 

ce) 2 Rol. 446. of Or is a (c) private Clauſe, whereof the Judges without 

Piowd. 65. a. ing of it can't take Notice, and therefore now the 
me , Judges ought to take it as it is pleaded. 

w— As to the 4th Object. inſpefo recordo, It appears that the 
Plaintiffs have averred this Feoffm. for after that they have 
alledged, That the ſaid 7. Draicot the Son was Papalis re- 
ciſams convictus, they have ſaid, ac præd J. Oraicot di 
manerio pred” cum pertin ad quod, Ec. in forma pres 

ſeifit _— & Papalis recuſans convift in forme fre 


died exiſtens & remanens, Eccleſia prædict vacavit fel 


merten prædict Georgii Eyre. But if the Plaintiffs had 
not averred it, the Court was of Opinion it had not 


been 
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ParT Xe Oxford, &c. L 58 
been ſufficient, becaaſe they had not enabled themſelves 

to take Benefit of the ſaid AR; and they need not a- 

yer, That he yet continues and (s) remains a Recuſant, (s) Hob. 126, 
for when once the Preſentation hac vice was veſted in 127. 
the” Univerſity, altho' afterwards the Recuſant conforms leger 19 


himſelf, or dies, yet the Univerfity ſhall preſent. _ placit, 


1 


12 Trin. 
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The Biſbop of Salisbury's Caſe: 


TN a Writ of Second Deliverance btought by Simon Stan- 


ton and Henry Knap againſt Joh: Green, of the taking 
of 127 Sheep at Blewbury, at a Place called The Parſonage 
Slay in the County of Dorſer, The Defendant ſaid, That 
the Place where, Cc. contained fixty Acres; and avowed 
the Taking, becauſe oh Biſhop of Salisbury was ſeiſed 
of the Manor of Sherborne in the County of Dorſet, where- 
of the Place where, c. was Parcel in his Demeſn as of 
Fee in the Right of his Biſhoprick; and ſo ſeiſed ult. Sep- 
temb. Anno 24 El, by his Deed ſhewed forth granted to 
Ea. Green and the ſaid J. Green, & eorum utrique officium 
fuperviſoris emnium  maneriorum ſuorum, Ec, in Com. 
ilts, Dorſet, Berks, & Southampr, & alibi infra reg- 
num Anglie, by them and their Deputies for whom they 
will anſwer, To have and to hold to them, c. for Term 
of their Lives. And further by the ſame Deed granted to 
them a Rent of twenty Nobles per ann. iſſuing out of the 
faid Manor of Sherborne, with Diet and reaſonable Expen- 
ces for them and their Deputies, euitando & alias occu- 
Sando, arbitrio ejuſdem Epiſcopi & free ſuorum, aut 
annitorum eorum, with Clauſe of diſtreſs // debito modo pe- 
ratur ; and that the faid Grant was confirmed by the Dean 
and Chapter 5 Spt. 28 El. in the Life of the ſaid 70. Bp. 
of Salisbury, quodgue præd officium 4 antiguum officium, 
quoague dict officium unacum præ dict Feodo 6. 13. 4. Cc. 
. gon 


T. 


Te- ¶ contra proferentem oft accipienda; and then it he be alive, "m4. ob 
can By che Grant of the ſaid Office to two was good, altho it never had — 2 
Bp. been granted to two before, and ſhall bind the Bp.h im ſelf for 3 Keb. 19. 
bis Time; as It has been adjudg d in 3a. & 33 El. in this Court, Mou zr 16. 
Se. betwixt (4) Sale Pl. and the Bp. of Coventry and Litchfield | Vent. 245. 
: in a Nuare Impedit ; and Paſeh. 39 H. berw 1xt 1 Rol. Rep. 
% Hunt and Singleron ; Which Caſes you may fee cited in 153 154, 359, 
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Parr X. The Biſhop of Salisbury's Caſe. 
conceſs' fuer' per præd Fohan' Epiſtof' Sarum & prædece 
res ſuos tali Perſons l bi placuerit. And FAR . 
ed the Death of E. Green, and that be demanded the Rent, 
and for want of Paym. diftrained, Sc. In (a) Bar of which A- 
vowry, the Pl. pleaded the Stat. of x Elez. by which it is en- 
Mo et on Eee fromthe fel Ty of le Probe Pere 
EY ances of Hflates, from the fit. of thts Preſent Par- 
lament to be had, made, done or ſuffered by any Archbiſhop 
or Biſhop, of any Honours, Caſtles, Manors, Lands, Tenements 
or other Hereditamenss, Parcel of the Paſſeſſiuus of bis Arch. 
biſhoprick or B ck, or united, efpertatning or belonging 
to any of the ſaid Archbiſbopricks or Biſhopricks, to any Per- 
ſon or Perſons, Gc. ut in Statuto, and further pleaded, 94" nec 
effcium præd nec aunualis reddity præd ante conce ſſiouem 
pred, Cc. unguam conceſs fuer' per eundem Epiſcop vel ali- 
quem pr edecefſorum ſuorum gro aliquo longiore tempore quam 
unig vite per d concqiſſio pred perfred' Fobau' nuper Epi 
copum Sarum vigore afty pred vacua fuit, &c. Upon whic 
bar to the Avowry, the Avowant demurred in Law: And di- 
vers Days it was argued dy the Serjeants at the Bar, and now 
this Term it was grgued by 


the Bar to the Avowry. 

1. That the Avowant in his Avowry has alledged 6 1 — 
ter in Fact, That the ſaid Office had been granted to ſuch Per- 
fon or Perſons as the Bp. pleaſed, Cc. and the Pl. in his Bar 
has pleaded in the Negative, that the ſaid Office, Sc. has 
not been granted but for che Life of one, c. and therefore he 
ought to have concluded, & hoc petit quad inguiratur fer pa- 
triam, but he has concluded all his Plea, 9 hoc paratus eſt 
errificare, Oc. & non allocatur : For the Avowant has not 
alledged, That the ſaid Office had been granted, c. to di- 


ſed, and in (Y) digjunftivis fufficit alterum efſe verum. J 2. 


That it doth not ap by the Bar to the Avowry, That 
hn — of Sali lary 


intended that he is alive, becauſe the Plea of every one 


n Lincoln 


59 


= 


(a) Palm. 483. 


the J udges at the Bench, and di- 
vers Exceptions wee taken by the Ayowant's Counſel to 


(5) Co. Lit. 
225 * 

Hawk. Max. 12. 
(e) Co. Lit. 


vers Perſons, but to ſuch Perſon or Perſons as the Biſhop plea- 703. b. 


Hawk. Max. 27. 
(a) 3 Co. go. b. 


Another Exception was taken to the Bar to the Avowry, Cr. El. 141, 20). 


1Leon. 205. 


the Grantor was dead, and it ſhall Ser. 94. 


wen 99. 
1 Ander. 241. 


Mall be taken ſtrongeſt againſt him, (c) ambigua reſponſio (2) 3Co. 60. a. 
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L. 6. 13. 4 


Trin. II Jacobi. 


The Biſbop of Salisbury Cue 


] N a Writ of Second Deliverance btought by Simon Stan- 


ton and Henry Knap againſt ohn Green, of the taking 

of 127 Sheep at Blewbury, at a Place called The Parſonage 
Slay in the —— of Dorſet. The Defendant ſaid, That 
the Place where, Cc. contained ſixty Acres; and avowed 
the Taking, becauſe John Biſhop of Salisbury was ſeiſed 
of the Manor of Sherborne in the County of Dorſet, where- 
of the Place where, c. was Parcel in his Demeſn as of 
Fee in the Right of his Biſhoprick; and ſo ſeiſed ult. Sep- 
temb. Anno 21 El, by his Deed ſhewed forth granted to 
Ed. Green and the ſaid J. Green, & eorum utrique officium 
fuperviſoris emnium maneriorum ſuorum, Ec, in Com. 
ilts, Dorſet, Berks, & Southampr, & alibi infra reg- 
num Anglie, by them and their Deputies for whom they 
will anſwer, To have and to hold to them, c. for Term 
of their Lives. And further by the ſame Deed granted to 
them a Rent of twenty Nobles per ann. iſſuing out of the 
faid Manor of Sherborne, with Diet and reaſonable Expen- 
ces for them and their Deputies, euitando & alias occu- 
pando, arbitrio ejuſdem Epiſcopi & fag ſuorum, aut 
ndrtorum eorum, with Clauſe of diſtreſs /7 debito modo pe- 
tatur ; and that the faid Grant was confirmed by the Dean 
and Chapter 5 Sept. 28 El. in the Life of the ſaid 70. Bp. 
of Salisbury, quodque fred” officium o antiquum officium, 
quodque dif? officium unacum prædict Feodo 6. 13. 4. c. 
. ; gon. 
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Pixr Xx. The Biſhop of Salisbury's Caſe. 

conceſs' fuer per præd Fohan pac lar & rædeceſ- 
tali vel per ſonis qui | it. . 

o FOI Roners, An em: 


59 


and for want of Paym. diftrained, &c. In (a) Bar of which A- () Palm. 483. 


vowry, the Pl. pleaded the Stat, of x Flia. by which it is en- 
ated, That all Gifis, Grants, hy, yay; Fines, or other 
Conveyances or Eſtates, from the fir of this preſent Par- 
hament to be had, made, gone or ſuffered 7 any Archbiſhop 
or Biſhop, of any Honours, Caſtles, Manors, Lands, Tenements 
or other Hereditamenss, Parcel of the Poſſefſions of bis Arch- » 
biſhoprick or Bi ck, or united, efppertatning or belonging 

to any of the ſaid Archbiſbopricks or Biſhopricks, to any Per- 


ſon or Perſons, &c. ut in Statuto, and further pleaded, 94" nec 


effcium præd nec aunumis reddity præd ante conce ſſouem 
prad, c, unguam comceſi fuer' per eundem Epiſcop vel ali- 
quem preaecefſorum ſuorum fro aliquo longiore tempore quam 
unig vite per qd' concaſſo pred per pred Foban nuper Epi 
fuit, c. Upon whic 


copum Sarum vigore afty pred vacua 
bar to the Avowry, the Avowant demurred in Law : And di- 
vers Days it was argued by the Serjeants at the Bar, and now 
this Term it was grgued by the Judges at the Bench, and di- 
vers Exceptions were taken by the Ayowant's Counſel to 
the Bar to the Avowry. N 4 
1. That the Avowant in his Avowry has alledged by Mat- 
ter in Fact, That the ſaid Office had been granted to ſuch Per- 
fon or P as the Bp. pleaſed, Sc. and the Pl. in his Bar 
has pleaded in the Negative, that the ſaid Office, Sc. has 
not been granted but for che Life of one, £9c. and thereforehe 
to — concluded, & hoo petit quod inguiratur per pa- | 
& hoc paratus eſt (% Co. Lit. 


#r18m, but he has concluded all his Plea, 


Wrificare, Oc. & non allocatur : For the Avowant has not f, „ H. Nax k. 


alledged, That the ſaid Office had been granted, c. to di- (e) Co. Lit. 
vers Perſons, but to ſuch Perſon or Perſons as the Biſhop plea- 393. b. 


Another Exception was taken to the Bar to the Avowry, Cr. El. 141, 20). 
That it doth not ap by the Bar to the Avowry, That 1Leon. 205. 
bz Biſhop of Salickury the Grantor was dead, and it ſhall — 2 
— that he is alive, becauſe the Plea of every one 1 Ander. 241. 
ſhall be taken ſtrongeſt againſt him, (c) ambigua reſponſio e) 3Co. 60. a. 
contra proferentem aſt accipienda; and then it he be alive, —— El % 
the Grant of the ſaid Office to two was good, altho it never had 564. : 
been granted to two before,and ſhall bind the Bp.himſelf for 3 Keb. 109. 
his Time; as It has been adjudg'd in 32-89 33 El. in this Court, Caster 13, 18. 
betwixt (4) Sale Pl. and the Bp. of Coventry and Litchfield 1 Vent. 247. 
in a Impedit ; and Paſeh. 39 El. betwixt 1 Rol. Rep. 
0 Hunt and Singleton ; _ Caſes you may ſee 2 * 
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ſed, and in () digunctivis ſufficit alterum efſe verum. T2. ent. 
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De Biſhop of Salisbury Caſe. Parr X. 
Lincoln College's Caſe, in the third Part of my Reports fol 
5 £9 60. Which Caſes were affirmed for good Lan by the 
Court. Sed non allocatur Exceptio, becauſe it appears to 
the Court, that the ſaid John was not now Biſhop of Salip | 
þury ; for the Plaintiff in his Bar to the Avowry concludes, | 
er quod the {aid Grant fer pred" Fohan' nuper Epiſtopum 
Sarum vigore atty præd fuit void, which the Avowant by his 
| Demurrer has confeſſed; and theſe Words per pred” Johan 
Dod. plac. () nuper Epiſeopum Sarum imply and import that he is 
Pöltea 62,2. not now Biſhop of Salisbury. Vide the like Implications 13 
1 Rol. Rep. o- El. Dyer 304. ( S (c) I4 El. Dy. 306. 5. ſo in 10 E 4. 
| Cao. Car. ber 18. J. (4) It in Treſpaſs the Defendant pleads in Bar, That 
A B. leaſed to him the Land in which, Oc. at Will, by Force 
Palmer 509. of which he entred, and was and yet is thereof 3 by 
Er . Jap. 622. Force of the Leaſe at Will, it implies that the Leflee is a- 
Cr. C 401. live, for if he was dead the Leaſe was determined, and then 
(c) Dyer 306. he could not be poſſeſſed by Force thereof. | | 
0 550 1 3, Another Exception was taken to the Avowry, ſc. That 
955 ber. Plac. the Alledging of it to be (e, antiguum officinm, was too ge- 
Palmer 258. neral and incertgin, but he ought to have preſcribed in it, 
(2) Hob. 44. or ſhewed more Certainty than now he has done: And that 
Er. Car. geo. vas held 8 good Exception. And this'Difference was taken 
betwixt the Allegation of the Conveyance to the Matter, 
Hues. 44d. and the Matter it ſelf; as in (F) 11H. 4. 89. a. b. there one, 
1 = Rep. 76. to conyey to him Title te a Leet, r that he and all 
Fir 5+ BM thoſe whoſe Eſtate he had in the Hundred havehada Leet, 
1 c. & bene, for the Preſcription in the Hundred is but the 
55 — Conveyance, and therewith agrees (g 19 R. z. Action ſur le Caſe 
Que + 3 " 51. but when he claims any Thing which lies in Grant by 
Carr, 31. Preſcription originally and of it ſelf, he can't preſcribe in it 
4 AY by a Jus Eftate ; as (Y) Littleton holds fol. 41. 21 H. . 
Yi. d 31. 15. 4. Oc. $0 when one wſll plead Cuſtom in a Town, it is 
Carte 31, ſufficient to ſay that it was antiqug villa, and ſhew the Cu- 
(Dyer 21, ſtom. Vide 22 H. 6. Preſeription 47. E9 E. 6. (i) Dyer 
(45; 51: So of an Office, if he claims any Thing appertaining 
os to the Office, it is ſufficient to ſay, Cuod fuit autiguum of- 
ficium ; but when he claims the Office it ſelf, it is not ſuf- 
ficient to ſay quod eſt antiquum officium. © | 
As to the Matter in Law, it was objected, That the (aid 
Grant made by the ſaid late Biſhop of Salisbury being con- 
firmed by the Dean and Chapter, was not reſtrained: by the 
ſaid Act of i E.. for divers Reaſons. 1. That this Caſe was 
out of the Words of the AR, for it was not any Part ofthe Pol: 
ſeſſions of the ſaid Biſhoprick, nor appertaining thereunta. 3. 
They concetved; that nothing is reſtrained but ſuch Here. 
fizaments whereof on a Leale made for three Lives 1. 
er 5 — 15 
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PaxT x. The Biſhop of Salisbury Caſe. 60 
Years, according to the Statute, a Rent may be reſerved, 

for. the Words of the Act are, Other than or the Term of 
twenty one Tears or three Lives, &c. whereupon the old : 
accuſtomed yearly Rent or more ſhall he reſerved, &c. and 
in this Caſe no Rent (a) can be'reſerved. 3. A Difference (#) Co. Lit. 
was taken betwixt an Office in eſſe in the Right of his Bi- 
ſhoprick, for that may be ſaid Parcel of his. Poſſeſſions, 

and ſuch an Office. as the Biſhop himſelf can't exerciſe, 

can't be ſaid Parcel of his Pofſeflionns, 4. If a Grant for 

two Lives with the ancient Fee ſhall by Conſtruction of the 

Statute be reſtrained, then by Conſequence a Grant for one 

Life only. ſhall be alſo reſtrained 3 for by what Words or 
Conſtruction ſhall a Grant for two Lives of the ſaid Office 

with the ancient Fee be reſtrained, and not for one Life? 

But it was unanimouſly reſolved fer totam curiam, That 
the ſaid Grant of the {aid Office for two Lives was void a- (5) 3- Co. go. b. 
gainſt the Succeſſor by the ſaid Act of 1 Zlisz. A SS 
And in the Argument of this Caſe, four Things were com 6 Co. 37. a. 
ſidered. 1, What the Common Law was before any Sta- 7 Co. 7 b. 
tute made thereof. 2. What Alteration the Statute of (Þ) 4 WED 
32 H. 8. cap. 28, has made. 3. What is done by the ſaid Co. Li. 44. a. 
AR of x Eliz. And laſtly, If the ſaid Grant to two of the 333- 2. 
ſaid Office be reſtrained by the ſaid AR of 1 Elis. againſt R L 112 Þ. 


E. ſie de ceteris, As to 2. The Statute of 32 H. 8. haß en- Larch. 4. 
larged the Power of the Biſhop, for by this Act he may Bridgm. 22. 
make a Leaſe for 21 Years, or 3 Lives, with divers Limi- Moor 53, 759, 
tations. 1. That every old Leaſe be expired or ſurrender'd _ 59, 2 
within a Year, Sc. 2. That the Land ought to be uſually 1:8. = 
demiſed to Farm by the Space of 20 Years, Cc. and that the f. a. 135. 
Biſhop alone may do by Deed indented, following the Limi- 3 60. | 
tations of the Statute, without the Dean and Chapter. 2 Init, 342, * 
As to the third and fourth Point, it was reſolved, , 

That by the Act of 1 (c) El. the Biſhops are gene- yy ———_ 
rally reſtrained from making any Eſtate or Intereſt ; Keb. 381. 


of any Land, Tenement or Hereditament Parcel 2 
| 14 „ 


The Biſhop of Salisbury Caſe. Part X. 
of their Biſhopricks, or of any Charge or Incumbrance out 
of it, or of — other Thing in their Diſpoſal to bind 
the Succeſſor, but only a Leaſe for twenty-one. Years or 
_ three Lives, of ſuch Lands, Tenements and Hereditaments 
which have been uſually demiſed, and. upon which the-uſual 
Rent ſhall be reſerved according to the faid- Act of 1 Elis. 
And if they make a Leaſe of any Lands uſually demiſed, 
and reſerve the uſual Rent — , to the Statute of x El. 

et if all the Limitations ribed by the Statute of 32 H. 
$, be nor ed as if it be not all in on, or that the 
old Leaſe be not expired or ſurrendred within a Year (which 
is not prohibited by the Statute of r El. as it was adjudged 
in Fox's Caſe) then ſuch Leaſe ſhall not bind the Succeflor, 
unleſs it be confirmed by the Dean and Chapter, for the 
Statute of 1 Hl. doth not enable any Archbiſhop or Biſhop 
only to make any Leaſe. And ſuch Conſtruction has been 


made as is aforeſaid, to diſable the Biſhop to do any Thing. 


except to make Leaſes for twenty-one Years or three Lives 
. (as is aforeſaid) concerning the Biſhoprick to bind his Suc- 
ceflor; as the Grant of the next Avoidance by the Biſhop 
of a Benefice to another, altho' it be conſirmed by the Dean 
and Chapter, is, reſtrained by the Statute "of 1 El. to bind 
his Succeflor, as it has oftentimes been adjudged, becauſe 
it was ſuch an Hereditament upon which a | 6 can't be 
| reſerved; For all that which is not permitted by the Ex- 

ception, ſs. Other than, &c. is reſtrained. as to the Succeſ- 
ſor by. the general Purview of the Act. But ſuch grant 
ſhall þind the Biſhop himſelf, notwithſtanding the Statuts 
ſays it ſhall be void to all Intents, Conſtructions and Pur- 
poſes ; for the Makers of the Act intended not only the Ad- 


a. vancement of Religion, when the Profeſſors of Divinity 


ſhould have 4uplicem honorem, 1c. honorem reverentie, and 
honorem beneficentie; but alſo the Increaſe of good Hoſpita- 
lity, and avoiding of Dilapidations and the Ruin of the 
Church, which the Sueceſſor, if the Acts of his Predeceſ- 
for ſhould bind him, would not be able to rebuild or repair : 
And therefore the Makers of the Act regarded the Succeſ- 
fion, more than the Bp. himfelf. ide Elmer's Caſe in the 
fifth Pars of my Reports, fo. 2. a, aud Jewel's Caſe, ib. 
3. 4, the Caſe of Eccleſiaſtical Perſons, ibid. fo. 14. 4. J. 
5 and Eitrue's Caſe, and divers other Caſes upon the Stat. 
13 Fl. cap. Io concerning Deans and Chapters, Sc. which 
Statute is Coufin German to this A & of 1 El. And theſeWords 
in the Act of i. Parcel of the ꝓoſſeſſions of his Archbiſhop. or B i- 
ick, or united, belonging or appertaining to the ſaid 
Archbiſhoprick or Biſpoprick, and it may be well and proper- 
ly faid, That the Gift and Diſpoſal of this Office, and all 
| | | /” other 
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paar X. The Nu of Aab 7 Caſe: 61 

other the like, are ing to the Archbiſhop. or Biſhey- | 
rick: For-altho' the Biſhop — exereiſe ſuch (a) (4) 84 3 Copper 
Office, yet ho has an Inheritance in the Gift and Diſpoſal Faun. ot 
thereof, as it is held in Roger Eari of Rutland's Cafe in the 1 H 7. 29. b. 
eighth Part of my Reports I 55. 3. And theſe Wordy (+) B. rag, 125. 
pelonging 10 Arobbiſhoprick on Biſboprick, ſhall be ta- 1 fl. v Y 
ken r, concerning the Arobbifbopr ick or Bt ick: And — grant 32. 
therefore if a Writ of (o) Annuity 


be Fits of Droit or Melle aud Jake Hasen 
ſhop upon the Title o ription or , and Tuds- / 

— — againſt him — Verdict or Confaltion, ir E 
reſtrained by wr A&, becauſe the Biſhop is charged with 25 Co. 14. b. 
the — in reſpeci of his Biſhoprick, and therefore the Bf — 49. 
Succeſſor ſhall be charged with the Arrearages incurred in 11 Co. 6g. 4 
the Life of the Predeceſſor, as it is agreed in (4) 21 H. 7. ol. Rep. 152, 
4. a,b. 2 3. Hire facias 153. 48 E. 3. 26. 4. l. 22 H. 5; 16 160, 
is not iſſuing out of the Hop. 5, 71. 
. 6. 10. 3. & (f) 10 E. (4) Bridgr.z0. 


) 
„Dos becauſe it concerns the — — and ne (e )Davss 30. 


riſhing — Succeflors, it is reſtrained by the Statute off I FEL 179. 5 
Then to anfwer the ObjeRion which has been —— A — * 36 
* As to (7) Ley 71, 73. 
that it was anſwered, and reſolved by the Court, That if B Bid L251 , 
(b) the Office has been ancient and neceflary, the Grant 8 7 
thereof with the ancient Fee is not any Diminution of the (Cr. 5 
Revenue, nor impoveriſhing of the Succeſſor, and there- Brig . 
fore for Noceſſity ſuch Grants are hy Conſtruction exemp 8 Brut 
ed out of the general Reftraint of this Act of 1. For: as MER 
Bratton ſays. fo. 247. 4. (i) Aud quod alias licitum non eff, le ments wk 
weceſſuas facit 2 (i) neceſſitas inducit privilegium J, C r 
quod jure privatur. And if Biſhops ſhould not have Pow- () Rigg 30. 
er to grant ſuch Offices of Service or Neceſlity for the Life (Cr Car.259. 
of the Grantees, but that their Eſtates ſhould depend up- idem. 31. 
on Incertainties, as upon the Death, Tranſlation, c. of the * — 
Bp. then the moſt able Perſons would nct ſerve them in ſuch 22. * 
Offices, or at leaſt would not diſcharge their Office with a- Bidgman 31. 
ny (n) Alacrity, unleſs they have ſuch O—_ of an E- Gy oe b. 
ſtate for the Term of their Lives, as their Predęeeſſors in pl. 13,259 pl TY 
the ſame Offices had. Bur when the () ancient Office has 7: Co. 4 
been granted to one, it is not of Neceſſity to grant it to two, © 


March Rep. 4I« 


r. C 
re ſuch Grant is not exempted out of the 7887 . 


ng Reftraint, no more than if the Biſhop grants an 2 Kol. 54. 4 


C 
e with the ancient Fee (0) to one, and afterwards Hob ab. 150 . 


grants it (P) i in Reverſion to another that 1s reſtained b ul 4 lait 
t 


Wi e 
0 * 


Le ' The Biſhop of Salisbury. Caſe. Part X. 
> ſhop mey gar fk it is not of Neceſſity, and if the Bi- 


(s) Ridg. 31. may grant ſuch Offices to (a) two, he may grant them 
io ond without any Limitation of Lives, and byConſequence in inf;- 
(#) Bridg. 51. „tis; and ſo if he may t to one in () Reverſion, he 
may grant to others without an Limitation; and oy the 
| fame Reaſon he may grant in Tail or in Fee, which will 
| be intirely againſt the Intention of the ſaid AR of 1 and 
of ſuch Opinion was Pophans Chief Juſtice, Mich. 44 & 45 
0e) Cr. El. 636, Elis. in (c) Scambler's Caſe. Fide 23 Elis. Dyer 370. (4) 
637- Horne Biſhop of Wincheſter after the Statute 1 Elis. grant- 
ITT ed to Doctor Dale for Life a Rent out of the Manor 
5 + HA of Waltham pro conſilio, Sc. The Biſhop died, Doctor 
2 Rol. 153. Dale, becauſe the Rent was void by the Death of the 
Bridgman 31. Grantor, brought an Action of Debt for the Arre 
ter o incurred in his Life againſt: his Executors: In which two 
ben 31. points are to be obſerved. 1. That the Grant was not 
440-998 void againſt the Biſhop (e) himſelf ; the other, That al- 
Gn though the Rent was iſſuing out of the Poſſeſſions, and not 
Antes 59.2. Parcel, it was void by his Death. Trin. 30 Hliz. Rot. 3456. 
in this Court, the Biſhop of Cheſter after the Statute of x 
3 ModRep. 205. grented to George f) Bolton an Annuity of five Marks 
Cart. 13, 16. per Annum for his Life pro conſilio impenſo & impendendo, 
1 Nes y Which was confirmed by the Dean and Chapter, and after- 
ö 5 2 RR wards the Biſhop died, Volton brought a Writ of Annuity 
Jr. Car. 49. againſt the Sucdeſſor, and in his Declaration averred, That 
3 3!- the Predeceſſors of the Biſhop had granted reaſonable Fees 
e " (s) (but did not aver that this Fee had been granted be- 
Ce) Bridgm. 31. fore) and averred; that he was homo conſiliarius & in lege 
A*. 8m-31- geritus, and the Opinion of the Court was againſt the 
E. 94: Plaintiff, and therefore he never had Judgment. Bur there 
| it was reſolved, That although the ſaid Biſhoprick was () 
founded of late Time, ſc. in the Time of H. 8. yet a 
8 Grant of Offices of Neceſſity to one in Poſſeſſion with a rea- 
2 __ 5. ſonable Fee (i) (the Rea ſonableneſs of which ſhall be de- 
— end cided by the Court of Juſtice in which it ſhall depend) is 
Cx. Car. 48, 196. good, and as has been ſaid, — ey no out of the gene- 
LI. ral Reſtraint of the ſaid Act. And the Court took no 
1 Rol. Wu. regard to that, that it did not appear, when Edward Green 
Cr.El.351,779. one of the Gvantees died: For admit he died in the Life 
Moor 623. of the ſaid Biſhop, ſo that . now againſt the Succeſſor 


11 Co. 44. 2. one only has the Office; yet the Grant by Force of 


e primo is void as to the Succe bia que 
\ frown, 16, FWG 
1 7. ; 2 


— 


N 


par x. The Biſhop' of Salisbury Caſe. 62 
malo (a) inchoata ſuns principio, vix eſt ut hond pert (e) 4 Co. 2. b. 
gantur pxiru, & (b) quod initio non valet, traciu temporit . 78.4. 
von convaleſeis ; and the Statute de primo Regine Elis. . 3 
has at the Time of the Grant adjudged it void as to (6) 4 Co. z. b. 
the Succeflor, which no ſubſequent Accident can make 9%: 2. 


ood, no more than if a Biſhop makes a Leaſe for C2924: 
| Pur Lives, and one dies in his Lite time, ſo that now Dari 12 

there are but three Lives, and afterwards he dies, yet 

it ſhall not bind the Succeflor, although all other Circum- 

ſtances required by the Statute of 32 H. 8. be obſer- 

ved. : 

5. It was reſolved, That the Grant of any ancient Office 

to one with the ancient Fee by a Biſhop, ſhall not bind his 

Succeſſor, unleſs it be confirmed by the Dean and Chapter, 

for ſuch Grants are not, as appears before, reſtrained by 

the Statute de primo El. and therefore remain at the Com- 

mon Law, and by Conſequence ought to be confirmed by 

the Dean and Chapter. | 
Alſo no got was had by the Court, That it did not 
appear that John the Biſhop was dead; for (c nn r Epif+ (e) 1 Rol. Rep 
copus may imply a Tranſlation, or other Removal, as well as 4 =. 
Death, but it is all one; for be he tranſlated, depoſed, or C c. * 
otherwiſe removed, the Grant is void againſt the Suc- Doc plac 247. 
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or. | 
Laſtly, altho'. it dath not appear, that there was any 
es Succeſſor at the Time of the Diſtreſs for po/izo there was 


e- no Succeſſor then made) yet that is not material; for the 
ge Grant determin'd by the Death or Removal of the ſaid 
de Fobn the Biſhop. And afterwards this Term, Judgment 
re was given for the Plaintiff Simon Stanton and Henry 
h) Knap, and againſt the faid Fohn Green who claimed 
2 the faid Office. 

a. Note Reader, The Subject of this Caſe is ſmall, but the 
e- Conſequence great: And where by Force of an Exception 


is in the Statute 4e primo Reginæ Elis. any Archbiſhop or Bi- 
e- ſhop might with the Conſent df the Dean and Chapter con- 
no vey any of their Poſſeſſions to the King, his Heirs and 
en Suoceſſors, of any Eſtate whatſoever; our (4 Lord the (4) 1 Jac. c. 3. 
ie King that now is, of his Piety and Devotion to Religion, Co. Lit 44. a. 
and * the Honour of it, and that ſuch Poſſeſſions which 
of were given by his noble Progenitors Kings of England, 
14 ſhould not be converted to private Uſes, has at his firſt 
10 Parliament, and by Authority thereof, reſtrained them 
from making any Conveyance or Eſtate, either to 
himſelf, or to any of his Heirs and 3 
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Defendants, for the Church of I birechurch in the County oY 
of Oxford; The Caſe on the or Verdict was ſuch 5 (%) 4 Rok 
Dad was cifed of the Manor of Whitecburch, kev. +79 


to which the Advowſon of the Church of Whitethurch was 
50 g in her Demeſa as of Fee as i 


ight of her Crown, 
fo feiled 24 pri Anno 9 Elis. by her Letters Pa- 
tent demifed the faid Manor with the Appurtenances to 
e 
Years 3 ahd After yeen aa die Mai! [ vet 
2 ung the fad Demiſe of the ſaid Manor to che 
faid Nn. nb, with the Exception of the Advowſ 
ht —_ 2 * — to the ſaid nt —_ | 
of the ſaid Manor with t ppurtenances, except the Ad 
vowfoh, and afterwards Queen Elisabeth died; and the 
King that now is, in Conhderation of Service, ac ex ceria - 
Genrin & mere motu, granted to Sir Geo. 8 2 Bal. * 
m «279. 5 


(b) dtum ilhud munerium fe dominium de Whitechurc} 
m noftro Oxon” cum futs juribus, membris, & pertin u- 
wiver/?s, ac omni & [ingula domos, edificia, Ic. & beredi- 
5 noſtra nque prælicto manerio ſive dominio 
/ 4 f ö 


N Þ Whitechurch [ive alicui inde parcelle quoguo modo ſpe- 
„ „% an fave Pertinen” cuidam Willielmo Smith per literas pa- 
Ii dif uber Reg Ele ſub magno Gille ſuo Anglie 


Wo ferm at annd?” (c) exceptts Que in ei liter is pa 
but eXciprenitur ons eB aimiſ ac poſtea per 
&s parefires, and mentioned the Lesſe in R 
and th which is alſo the, like Clauſe, Excepris gue 
is eidem tireris patentibus excipiumur, — 72 | 
* | | imi ſſa, 


ren. (e) 2 Rol. 
1 £2 361, 


* 


A" 3 B,, 


15 Whiſtler's Caſe. Pant X. 
dimiſſa, Ac ulterius de uberiori gratia noſtra ſpeciali, ac ex 
| ceria.ſtientiaE& mero motu noſtris, damus & concedimus pre- 
| fato Georgio Homme Militi heredibus & afſignatis ſuis im- 
7 omnia & ſingula ia, £9c. tenememta præ- 
ditto _ ſive 2 de — guoguo modo 
dtan ſive pertin, Ec. Damus ulterius, & per praſentes 
Rol. Rep 332 nobis hæredibus & eue, ary noſtris concedimus pr e- 
| u Georgio Howme Militi heredibus & afſignatis ſuis im- 
erpetuum prædictum manerium ſive dominium de White. 
church, ac cetera omnia & ſingula premifſa. ſuperius per 
preſentes conceſſa cum eorum pertin univerſis adeo plene & 
integre, & in tam amplis modo & forma prout ea omnia & 
| fingulapremiſſa aut aliqua inde parcella ad manus noſtras, 

Sc. devenerunt, ac in manibus noſtris jam exiſtunt. 
And if the Advowſon appendant to the ſaid Manor of 
Whitchurch ſhould paſs by theſe Letters Patent, or not, 
was the Queſtion. And divers Objections were made at 
Bar that the Advowſon ſhould not paſs, 1. Becauſe no ex- 


aS ae aid 22. ea &..:. ac * N\ 


> 


/ pole 3 was oy of the 22 and it is enacted 
' præ- by the Statute 4e Prerogariua Regis, Cap. (a) 15. Quando 
: — 2 Bom Rex 75 vel 22 alicui — . 2 [8 cum 
1 Co. 50. 2. tin, uiſi faciat iu charta ſua vel ſcripto expreſſam men- 
yt = +> 2 de feodis militum, advocationibus — $- Ae S. 
Flow. 252.% tibus cum acciderint, ad pradict manerium vel terram per- 
17K. 2. c. 15. in', tumc hits diebus Rex reſervat ſibi eadem feoda & aduo- 
_— a. cat cum dotibus, licet inter alias perſonas non fuerint obſer- 
32 H.6. 34. b. varg. And in this Caſe the King made no expreſs Mention 
| of the Adyowſon. . The zd Reaſon was, That when the 
6) Moor 881. King firſt granted the Manor of Whitechyrch, () cum per- 
Hob. 170. tin, without making Mention of the Advowſon, it is as 
much in Judgment of Law, as if the Advowſon had been 
excepted in expreſs Words, and then when by the later 
Clauſs the King granted rd manerium cum pertin dc 
(e) Hob. 170. cætera omnia & ſingula præmiſſa ſuperius per pre ſentes con 
Moor 881. ceſſa cum eorum pertin univenſis, (c) adeo plene & integre, 
Sc. this Word (predict has Reference to the Manor mei- 
tioned before, which Manor was granted without the Ad- 
vowſon, and therefore this Clauſe being reſtrained by this 
Word (prædict) and by theſe Words ( cetera omnia © 
ſingula premiſſa ſuperius per praſentes conceſſa) the Advow 
ſon ſhall not pu And yet peradventure (as it was ſaich it 
in one and the ſame Clauſe the King had granted 7orum 
manerium noftrum de Whitechurch in Com noſtro Ox 
adeo plene & integre,& in tam amplis modo & forma pro 
idem manerium ad manus noſtras devenit £9 modo in mt 
uihus noſtris exiſtit, it might paſs. 3. It was ob 
ay That the original Grant is reſtrained by thi 
ord (ilind) maneriunm, and by theſe ſubſequent wa 

| | Ct 
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i Wha © 
tnidam Willielmo Smith per literas patentes, exceptis que | 
in eiſdlem literis patentibus excipiuntur, ment ionat fort di- 
miſſa & conceſſa; in which Demiſe to Smith the Ad vowſon 
was y — mg and ſo upon the Matter by this Refe- 
rence the Adyowſon is excepted out of this grant. The 4. Ob- 
jection was, That theſe Words (excepris que in eiſdemliteris 
Patentibus excipiuntur) ſhould be an Exception out of this 
grant ofthe King that now is, and then againſt theexpreſs Ex- 
ception, the general Words afterwards ſhould not — it; for 
Conſtruction ought to be made upon the whole Letters Pa- 
tent, that one may ſtand with the other. 8 
To which it was anſwered and reſolved by the Court, That (29 Co. 30. 
when the (a) King's Charter in general Terms refers to a 46. b. 
Certainty, it conta ins as expreſs mention, as if the Certainty 185 
had been expreſſed in the ſame Charter, a}tho' the Certainty 
to which the Reference is, be not of Record, but lies in A- 
verment by matter in ais or in Fact. And firſt it was confi- 
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| Ne Regis, and it was agreed, That before that Sta- 
tu 
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ndant, and gave the ſaid Ma- EI. 
King Bock. and Stud. 

ranted tohim and his Heirs 50 — * ann. till he ineo 85. | 
bed him of ſo much Land, as fully and entirely as he had the (tam. Præro. 


Manor of. to which the Advowſonis appendant, without ſay- 1 Jones 23. 

ing cum pertin, to the ſaid Earl Marſhal and his Heirs for the 1. — 46. 
« Przrog. 7. 

Cs. ered C 5s. per ann.. Sc. And altho the Charter of 

H. 3. ſpoke nothing On; nor of his Fees, nor of Advow- 

ſons, yet it was adjudged that the Advowſon ſhould paſs; , 

and Mozwbray Ch. Juſt. ſaid, altho'K. Hz. hadgiven the Ma- | 

nor without ſaying (4) cum pertin, at which L the Advow- (4) Co. Lic. 

ſon vn by the K. s Gift, as by the Giftof another common 327. 3-77: * 

Perſon, and all Times before the Stat. 4e Præro Regis, which © Ox _ 

Stat. was in the Time of the Grandfather of the K. that now 

is: So that at all Times before the Advowſon paſt by ſuch 

Gift; wherefore Judgm. was given, That by the ſaid Grant 

of K. H. 3. of the Manor, the Advowſon ſhould paſs; and fo 

there it is held, That before the ſaid Stat. by the K.' Grant of 

a Manor, the Tenure by Eſcuage ſhall paſs, and all this is pro · 

ved by the A& it ſelf, which Act has altered the Com. Law; 

for the Words of it are, Tunc hiis diebus rex reſervat ſibi ead 

da & advocation” Eccleſia, &c. and the Book ſays ſo it is 

proved by the Words (Vis diebus) began the * 
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l Rol. 60. 


2 Br. Inci- 
ents 11. \ 
Br. Patent 35 © 


(te) Fitz. Livery 


Go Lit. 77. 8. 
r. Livery 45. 
Plowd. 252. a. 


2 3. N. O- 


Patent 
75. : 
(4)Dy.350-pl.5. 


| Advowſon be appendant that it ſhall paſs, for in Judgm. u 


Hob. 323- 
8825 b. 


th 
40 & fic de ſimilibus. Allo the Words of thi, 2 are, ney 
Howinus Rex dat vel concedit, and therefore in Cale of 


a Man as intirely as ſuch a one held it 


*- grees 6 E.3.5 F. a. John Darcie's Cale, 
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Whiſtler's Caſe. Parr X. 


therewith agrees 44 E. 3. 20. That by Feoffment of the 
— by the Com. Law, without ſaying (a) cum pertin; 
e Advowſon ſhall paſs; and altho' the Feoffment be by 
the Advowſon ſhall paſs: And therewith agrees the 
Book in 39 E. 3. 21.4. that before this Statute the Ad vowſon 
ſhall paſs. Vide 19 E. 2. Brief $44. 8 g. 4. 4. b,18 E. 3. 
15. And it is to be obſerved, That the Act de 'Prereg. Reg. 
reſtrains the ſaid three Caſes, ſt. Advowſons, Knights 
Service and Endowment of Women. For a Leet ſhall pa 
without expreſs Mention, or Words equipollent, as it is held 
18 H. 6.12. ſo a Foreſt appendant to an Honour ſhall paſs, as 
it is agreed in () 26 Ab. Co. the ſame Law of @ Corrody 
appendant to the Pa e of a Priory,as in 26-Aſſ 


(c) — Advowſons and Knights Service, ſhall pal 
without expreſs Mention of = by Words equivalent as in 
Livery to Heirs. 2. In Reſtitution of the Temporalities to 
the Succeſſor of a Bp. end the like. 41 E. 3. 3. b. 24 54 40. 
Plo. Com. the L. Berkley s Cale. 251,252.20 El. Dy. (d) 306. 
But there Ch. Juſt, ſays in the ſame Plea, That if 4 
Manor to which an (e) Advowſon is ant be in the 
King's Hands by Eſcheat or by Purchaſe, if the King at this 
Day (after the faid Act 4e Prærqg. Reg  ) gives the Manor to 
; | ore it came to our 

ands by way of Eſcheat; or as ſuch a one held it who en- 
eoffed us, that the Advowſon would paſs without ſaying ip 
the Charter cum feodis & advocationibus; and the Reaſon is 
becauſe the Law intends that in ſuch Caſe the King is inform- 
ed of his Right: Quod curia conceſſit. By which it is to be ob- 
ſerved, 1. That altho the Reference in the King's Charte 
be to matter in ais or in Fact, that if the Truth be, that the 


Law it is equivalent to an expreſs mention of the Advowſan 
(as the Stat. ſpeaks) in the Charter. 2. Although the King 


grants the r only without laying cum pertin (J) as en 
Sb & T} the Ne 1 


and there with # 
t if a Man has 
Manor to which an Ad vowſon is a , and Franchiſe ty 
have Forfeitures and other Franchiſes within the Manor, an 
frerwards the Manor comes to the King by Forfeiture 
War, _ 222 * Ring Sos Manor @ 
hold with t | Foods es which were always 77 
Heri 


dant to the Manor as ſuch a one held, he 
have the Franchiſes ; and there Sir Villiam 

ſaid, That it ſhall be Aa new Grant, for the Pre 
chiſes (which lay in Point of Charter) were con 
to the Crown. In which firſt it is to be obſerved, Thi 


* 


ART X. Whiſtler 7 Caſe. 65 
Man has = Manor, in which Manor the Owners thereof 

ye Franchiſes which lie in Point of Charter: as Forfei- 

res for Treaſon, and other Royal Franchiſes ; and after- 

irds the Manor with the Franchiſes comes to the King's 

ftands, and the Kin ts the Manor with the Forfei . 


res of Treafon a 117 Franchiſes which were regardant 
appe ining to the ſaid 


Manor as ſuch à one held, That 
che Franchiſes ſhould paſs, and theſe Words which were ' = 
wardant br appertaining to the ſaid Manor ſhall be taken A 
chi Senſe, which were lawfully & x boy within the ſaid | 
Lanor, as entirel as ſuch a one had them and yet accord- 9 Co. 27. 8. 
ge the ſtrict Propriety of the Words, ſuch Franchiſes y 
ald not be appertaining to the Manor. But ſuch Con- 
Alion as will make the true Intention of the King expreſ- g Co. 75.4. 
in his Charter take Effect, is for the King's Honour, 
A Rands with the Rules of Law: And therefore this 
ford ſappertaining) ſhall in fuch Caſe in the King's Grant 
taken out of the proper Signification. 2. It is to be ob- 
% that in the ſame Caſe ſuch Franchiſes which lie in 
int of Charter ſhall paſs as by a newGrant, fbrtiori Fran- g Co. 26. a, 
viſes appendant or appertaining to a Manor, as Advowſons, . 
Irs, Markets, Warrens, &c. (which always continue in 
ſe, and are never extin& in the Crown) ſhall paſs. It is 
id in Vio. Com. in Fogaſſa's Cafe. 12. ö. If the King at this 
1 over certain Lands which have come to his 
ands before, and further grants to the Grantee tales liber- (s oy 
es, privilgie, Furiſtitiones, &c. that be pad, who was KE 
& ſeiſed of the Lands, where the King knows not the Firs. Grants 7, 
rtainty of the Liberties and Privileges, yet the Grant is $*, tent 3 
bod enough, and the Patentee may enquire what Liberties ; E. 4. . b. 
id Privileges the other had before; and foraſmuch as this 21 H. 6. 43. a. 
certainty may be reduced to a Certainty by Enquiry or An 
ircumſtance, the Grant is good. 7. the Caſe de Strara Mar- Bi. Cola | 
ils in the ninth Part of my Reports Ff. 24. B. 18 El. Dyer 14. | -.4 
p) 350, 351. hereafter cited. . 1 4 
As to the 2d Objection, It was anſwered and reſolved, , Kol. 16. 
hat it is true, That if the ſaid Clauſe of (c) adeo 2 in- 1 Jones 23. 
re had boen omitted, Sc. that then theAdvowſon had not yr gp be 
fled. by the firſt Clauſe, but by the Addition of the later POETS 
auſe, all the Parts of the Letters Patent taking Effect at | 
ie and the ſame Time, the Advowſon ſhould paſs as ap- 
endant : And this Word (predict) doth not reftrain the 
og of the Advowſon, but deſcribes what Manor it is, 
then the Addition of theſe Words ( adeo piens & 

Are in tam lis modo & forma) expreſs the 
King's Integtion' to pals it as intirely as the Manor MC 

ne to his Hands, or otherwiſe the ſaid Words adeo lene,  — +: 
Ne. would not take their righd and genuine Effect: 
nd it was never ſeen in 4 Letters Patent, that = 


: - * * 


2 Rol. 185. 
1 Jones 23. 
inch 11. - 
Lit. Rep. 62. 

Ant. 65. a. 


with common 2 and Opixions of learn 


by the Attainder of 


* * 


totam 


. 
Pertin 
Reto. 


4 — : And it was adjudged that t 
pals without expreſs or ſpecial Mention; alſo the Words 
were-ex certa ſtientia & nero mot, aud 0 the was 
not deceived : Which being a judgment in the Point con- 
ſanant to the Reſolutions in ancient Time, and agreeing 

ut Men, 
this was not wort 


Queſtion. 8 it was 
concluded, That i 8 D. in the 
County of Northumberland, and ſome of the Rents and 
Services extend into Cumberland, and the King grants 

the Manor of D. in the County of Northumberland, & 


omnia & ſingula meſuagia, Ac. redditus, ſervitia, & he- 
radimenta in dicto Comitatu Northumberland ſeu alibi par- 


That the Rents and Services in 


cell pradicti manerit, Cc. 


E, the County of Cumberland ſhall pals ;, for (pr edi) is 
but a Deſcription of the Manor, and theſe Wor (aut alibi) 
ou 10 have ſome Effect. And therefore in as much as 


A Writ of Er- 
ror Was 
brought on 


in ſuch Caſe all Parts of the Charter take Effect at one 
Time, theſe Words (aut alibi) ſhall be in Judgment of 
Law annexed to the firſt Clauſe, and ſhall be of ſuch Ef- 
fect as if the King had granted the Manor of D. and all 
Rents and Services, Parcel of the ſaid Manor in the Coun- 
ty of N. aut alibi, and that ſtands with the Rule of good 
Canftradiion, ſe. to make all the Words of the Letters Pa- 
tent, 9 the true Intention of the King expreſſed 
in them, take Effect. As to the third Objection, Although 
the firſt Clauſe of the Grant refers to the Demiſe in 


this judgment, Which the Advowſon is excepted, yet by the middle 
Clauſe all Tenements, &c. appertaining to the Ma- 
nor are granted; and the laft Clauſe grants the Manor 


Wi 


and tte Suit 
was afterwards 
determined by 


. Compromiſe 8 


6 „ 


8 
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with the A 8, Oc. adeo Plene & integre, ſo 
that the Anſwer to the ſecond Objection, fatisfies this alſo. 
As to the fourth Objection, it was reſolved without any 


Difficulty, that the Exception ſhould be extended only to 
Leafes 


recited, and not to be any Exception out ob the 
Letters Patent of the Fee-fimple. And accordingly Judg- 
ment was given that the Advowſon ſhould paſs, hal 


/ 


L 


The Caſe of the Church-wardens of S. Saviour 


Trin. 11 Jac. Regis. 


in Southwar k. 


| 

{ 

| 

( 

| | 

7 q 

N an Information of Intrufion preferred in the Court of : 

Exchequer by the King's Attorney General, which is 0 

tred Hill. 5 Fac. Regis Rot. 1a 1. againſt T homas Harm, © 

John Marſnal, Abraham Grene, and others, ſor intruding t 

into the Rectory of the Pariſh-Church of 8. Saviour in the P 

8 of Surry, 9 Of. _ 3. Regnt 2 — So y 
Not guilty pleaded, the Jury gave a ſpecial Verdi t 

ws this Fact: Ther Queen Pont was ſeiſed of the ſy 

faid Rectory in her Demeſn as of Fee in Right of her 8. 

Crown, and by her Letters Patent bearing Date 22 Febr. WF B 

Anno Regni ſui 27. demiſed to the Church-wardens of the A 

Pariſh of 8, Saviour in Southwark (who by ſuch Name Wil & 

were incorporated by Act of Parliament in Anno 32 H. 9. W 

— ſo found) the faid Rectory from the Feaſt of St. Mi- WW T' 

hael then lait paſt for twenty one Years, by Force where: te: 
of they entred, and were thereof poſſeſſed; and afterwards Wi in 

the ſaid Queen by her other Letters Patent bearing Date Int 

the 28 Novemb. Anno Regni ſui 33. reciting the ſaid Leaſe, ¶ bei 

fer prædictas literas patentes port dat 22 Febr. Ann Wi Pa 

ra &mwuper Reg 27. conſest : Quas quidem literas paten · lf for 

e, & totum ſtatum, tilulum, intereſſe, terminum an. Wl ſur, 

norum ad buc futur de & in pramiſſis, dilecti ſubdit ¶ fe 

naſtri Thomas Norton, c. gardiani dicta Ecci. Wi 1% 
ſiæ parochialis modo habentes, & ad præſens poſt 4 

aentes nobis ſurſum reddiderunt & reſtituerunt cat y 

celland', quam quidem ſurſum readitionem * ber — 

5 1a. c 


ak 


| * 5 : ” \% 5 y ; | h : 
Parr X. The Coſe-of the Charch-wardenr, &c. 67 
Praſentes; ſtiatis igitur quod nos ad humilem petitions sn 


gardianorum & parochianorum dict Eccleſie ſunt? Salva- 


roris de Southwark, tam in conſideratione ſurſum redditio: 


nis pred" quam in confideratione quod nuper gardiani 
EecP parochial” pred” poſt datum dictarum naſtrarum lite- 
rarum patentium ſuperins mentionat, unam ſufficientem do- 
mum aptam & convenientem pro Sbola Grammaticali ibid” 
tenend infra paroch* ſancti Salvatoris pred pro eruditions 
Puerorum ej paroch' ſumptibus eorum & expenſis erexe- 
runt & edificaverunt, necnon pro fine 201. legalis monete 
Angl ad recept Scaccarii 7c ad 1 im noſtr per prefatos 
modo Sar dianos folur' demiſed the ſaid ReQory to the ſaid 
Tho. Norton, &9c, 

the Feaſt of the Annynciation of our Lady then laſt paſt for 
the Term of 50 Years; and further found, that the faid 
Wardens at the Time of the Making of the ſaid Leaſe for 
50 Tears, ſurrendred and yielded up the faid Letters Patent 
of 27 El. to be cancelled, and then paid to the Officers of 
the Court pf Chancery the Fees due for cancelling them, 


and making a Yacat of the Enrollment of them; and that 


they then were poſſeſſed of the Reſidue of the ſaid Term 
of 21 Years, but no Vacat was made of the ſaid Enrolm. 
of the faid Letters Patent; and that the Defendants and o- 
thers being Wardens, had entred into the ſaid ReQtory by 
Force of this later Leaſe præd tempore quo; and if the En- 
try of the ſgid Defendants as Wardens was lawful or not, was 
the Queſtion, And this Caſe, was often argued at the Bar in 
ſundry ſeveral] Terms, and now this Term it was argued, by 


Sir Ed. Bromley, Sir James Altham, and Sir Geo. Suiggé, | 


Barons of the Exchequer, and Sir Lau, Tanfield Ch, Baron: 
And in this Caſe 3 Points were reſolved, Firſt, That an a- 
Qual Surrender was not neceſſary in this Caſe, becauſe theſe 
Words, modo habentes & ad freſens poſſidentes, &c. prove, 
That at the Time of the Making of the faid Letters Pa- 
tent, the ſajd Church-wardens had the ſaid Term for Years 
in them; 
Intention was, 


Patent, they having the Term then in them, their Eſtate 
for Years ſhould be ſurrendred, And where the Words are 


furſum reddiderunt, & Cr in the Preterper- 


fect Tenſe, it is to be, obſerved, That the Words are, 


modo habentes & ad preſens p2ſſugentes ſurſum redgiderunt | 


P reſtitugrunt, Sc. which is true in ConſtruQtion of 


aw: For in Judgment of Law the Surrender (v pre- (5) Jon 26. 


tedes the new Leaſe; and in many Caſes, the Preter- 
ſect Tenſe is put for the Preſent enſe, as Wee 


now Wardens of the ſaid Church, from 


and therefore it expreſly appears, that the Kings ND IK 
that they ſhould make any (4) Surrender — = 504% 
before the Pafent, but that by Acceptance of the Letters 7 2 * 


— 


(7165269. Sie, de ei Van ve Ramey, . 
12 H:7. 26. b. Leſſres were « Corporation 
(Co Li. 338. not make an 
2.60.6469. Writing under their 


b. 8 Co. 152. 2. 


d 
„ 9 8 um yrdilirionem urreßtumus; 
Ge ing v ner derweil thereby, nor ae 


expres dure 


2 Rol. Rep. 3 15 Surrender their Term 


496.5 Co. 11. b· th 1 
Fabr. EL 264. Acc 


0 Pu i ich 
e for Years 


512, 605, $73, 
$74 Ant.52.b. 8 


73. Popb. 8 9. a * 


2 Leon. 18 8. 

3 Leon. 247 
Leon. 30.2 4 
4. Moor 196, 


a 358, 636, 637. diſchar . 


Falze n. t the Confideratſon) by their land. wich 


7.5 a b. Br. Eſto- 
pel 210. 2 Sid. 


LY | 
no.. cancelled them and every one "ought 'to 80 what be⸗ 
1072 bags to him to do, 3: Ie was reſolved, (C) That it was 
198. a: Ln. got neceſſary to fi che Payment of the ſaid "twenty 
£43. 181d. fe. pounds, which was one of the (5) Conſiderations of the 
2224.0 Lesſe ; for that is but a Sum of Money in the 6 
| : ſonalty, and affirmed by the King to be paid and fa. 
tisßed in Time before the Patent, and ſo a perſonal | 


4. 4. b. 


- £Ca6.z $.Bul. 
6, * Inſt. 491+ 


— 


(e 2Rol. 200 


Toft t Succeffor, 


” 


in 

the Rule is, when 8328 Sonttruk Mom. and 
orce of one Conftrukt. Grant may according to the 
und by it mall 

che K's Honour, and for e Be- 


rake Effect, for twas not che K. Intent to 
| ecs Sir (e) J. Molins's 
| 3 > It was refolved, That 
mude by the Wardem ef che Taid Letters 
Þe cancelled, r. (N 


Confideration executed; und therewith expreſly agrees 


Note, Reader, 1 have 
(f) x 01,199: 


7" — — — 4 1 OT 
- 
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par X © of & Saviour in Southwark: 1 
made upon like Conſideration, and having ſuch Words, ( Co.93- b 
— & poffidens, and no actual — was ever 51. — - 
made in any of them. Vide (a) Berwick's Caſe in the fiſth zRol.Rep:273. 


Part of J. 93, 94. Pide the Cafe of Altonwood Davis 40. 
in the firſt Part of my Reports, betwixt which and the; Keb. . 
Caſe at Bar the Difference | . 


appears. Stiles 189. 


3 Keb. 414, 


9 | Herd: 499: 
f | b, Lane The \ 


) 


Mich. 10 Jacobi Regis. 


The Caſe of the Marſhalſca. 


| 2— 199. Nl Hall es an Action of Treſpaſs of Aſſault, 

2 Inft 462.48. Battery, Wounding and Falſe Impriſonment againſt 

4 Inft, 130. William pg, William Richardſon, and Roger Cant, 

1 Bulftr, 207, That they 1 Jan. anno 7 Fac. Regis, did aſſault, beat, 

wound and impriſon, and in Priſon detain for the Space of 

three Months, c. The Defendants as tp all the Treſpaſs, 

but the Aſſault and Impriſonment, and Keeping of him in 

' Priſon, pleaded Not guilty, and as to the ſaid Aſſault and 

Impriſonment, &c. the ftid William Stanley and Mu 

- liam Richardſon ſaid, Quod Curia Dom. Regis vocar. Cu 

ria Mariſchalcie Hoſpitii Dom. Regis, eſt aniiqua Curis 

ifſius Dom. Regis & progenitorum ſuorum Regum Anglie, 

O quod eadem Curia tenetur, & a tempore cujus contrar, 

 memoria hominum non exiſtit tenebatur, & teneri confſue 

vit infra vi Fam, * 7 coram 2 Curie Mar iſc ba 

ciæ & Mariſthallo hoſpitii Dom. Regis pro tempore exiſten, 

and that the ſame Court from Time whereof, eb 

Iuriſdiction to hold Pleas of Treſpaſs, and Treſpaſs on the 

Caſe, infra Hoſpitium pred. & infra Virgam ejuſdem Hi 

Pitii fact, and by all the faid Time within the faid Court 

there were tam quidam Mariſeall” Mariſchalcie hoſpiti 

3red. quam quidam Officiarii of the Staff, 2 virgan 

Hoſpitii dicti Dom. Regis, qui qui dem Mariſthall. Mari 

cCbalciæ hoſpitii pred. & Officiarii of the Staff, pro ten 

e Tx oe ſunt & per totum idem tompus fuerunt Officis 

iniſtri . fred. od omnia brevia d pra 

cepta ejuſdem Cur. dirigenla ſunt, & per totum tempil 

ed. direct. & dirigi uſttat. ſuerunt eidem Maviſchall 

Mariſchalciæ, quod 57 idem Iſariſehall Mariſchalciæ per j 

S pred. Officiarii of the Staff, & per ejus mandat. ore 2 
3 rs 6H? a WIZ... oC {3 750 Joe: 2 


7 1 


r Q . . .. ¾ 


* 

- 
= 

8. 


+£ * * 


Par X. The Cuſe e the Marſhalfea: ?- 
ſalt, habent & a toto tempore ſupradiłt. babuer. & h 
conſue ver. executionem & retorn, omnium & omnimodorum 
brevium, præcept. & warrant. ay gy a Curia fred, 
emanan. Mariſchallo Mariſchalceie fred. direct; & iidem 
Willie, Pilliel. & Rogerus ulterius dicunt in Curia 

pred. habetur, & toro tempore ſupradicto habebatur talis 

conſuetudo, viz. quod [7 aliqua perſona exiſten; Def. in ali- 
uo placito tranſgr. in eadem Curia penden. & in cuſtodia 
ariſchalli Mar. hoſpitit exiſten.- ſuit tradit. in Ball, and 
reſcrib'd to let the Defendant to Bail; and that the ſaid 
ill. Richardſon before the Treſpaſs, and yet is Marſhal of 
the Marſpalſeq pf the Houſh. and the faid W. Stanley Officer 
of the Staff, and that the ſaid Roger Cante before the Treſ- 
paſs, fe. 21 E 5 Fac. Reg. in the ſaid Court of Marſbalſea 
of the Houſhold, before T ho. Warre Eſq; then Steward of 
the ſaid Court, and T ho. Yavaſer Knt. then Marſhal of the 
faid Houſhold at Sourbwark within the County of Surry, 
within the Verge, c. exhibited a Bill againſt one Thomas 

Ownſtead then in the Fultody of the Marſhal of the Mar- 
| ain of the ſaid Hoyſhold, of a Plea of Treſpaſs upon the 

e, and declared, That the ſaid Tho. was indebted to the 
faid Roger in 80 l. for divers Sums of Money by the ſaid 

Tho. to the ſaid Roger due, and fo being indebted to the ſaid 

Tho. 1 Jan. 5 Fac. Reg. at Iſlington within the "Verge, pro- 

miſed to pay the faid Roger the ſaid- 80/. upon Requeſt, 

which he had not done, c. Whereupon the fai T ho. was 
let to Bail, and the ſaid Rich; Hall and one Rich. Petty be- 
came his Bail: To which Declaration the ſaid 7 H 

Ownſtead pleaded Non afſumpſit, Sc. which Iſſue was 
tried for the El, and Dam. and Coſts aſſeſſed, whereupon the 
Pl in the ſame Court had Judgment, and the Pl. upon that 
1 ſued forth a Precept in the Nature of a Cap. againſt 
the ſaid T. Ownſtead directed to the Marſhal of the Mar- 
Halſea of the Houſh', who returned Non eſt inventus, where- 
upon the then Pl. ſued forth a Precept in the Nature of a 
Cap, to take the Body of the ſaid T. Ownſftead, or of Rich. 
Hall and Rich. Petty, accarding to the Cuſtom of the ſaid 
Court ad fatisfaciend', c. directed to the Marſhal of the 
'Marſvalſea of the ſaid Houſh', by Force whereof the ſaid 
Marſhal of the Marfbalſes ore jenus commanded the ſaid 
Will. Stanley to execute the ſaid Writ, by Virtue. whereof he 
arreſted infra virgam, &c. the Body of the ſaid Rich. Hall, 
and delivered him to the ſaid William Richardſon Marſhal, 

Oc. in Execution, c. who detained him in the Priſon of | 

the Moons at Southwark infra virgam in Execution, — 
&c. The Plajntiff replied and ſaid, quod nec fred. Rage. 

rus Cante in placito pred. querens nec predift. T homas i 
Ownſtead in placito pr edifto Def. tempore exhibitionis bil. | 

be 7. edi 7 | fuit Uus ſet ſerv: aifti Domini ay 


- :, p 
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Ne Caſe of the Marſhalſea: Parr X. 
1 i rien, Cc, Upen which the 


| zon upon the A, yment 
of 7 lo with a Verge, be within the 

Juriſdi Court of Marſhalſea. 2. Admitting that 
it be not, if the Defendants having the Warrant of 

or nor. 

with the 


L 


'E 


| 6 Co. 20. b. 


Honour, that Mera, lik. a2. cap. 2. next al- 
urt of Parliament, adds, Haber & Curiam 

uo in aud ſua, Wc. and Britton, 
in bis Book in the Perſon of the King, 
with the Court of before any other, in 
Werds, And that the hal of Qur Houſhold hold 
"hin the Verge, Sc. And We Win, That the 


597 


Hg 
am 


Th 


1 Bulftr. 208, 
209, 210, 211, 
212. | 
6 Co. 2. b. 21.4. 3 


| 13 335. 
r. El. 502. 


2 Inſt. 547,548. x 
F. N. B. 241. b. honourable Houſhold 


- The 1 Point. And as to che Jurifdiftion, they ſaid, Tha 
Statute of Arvrork finer Chartas, cap. 3. That 
of Marſhals had Juriſdiction within the Verge 
the Crown or criminal Cauſes, and of all common 
real, perſonal and mixt, and that beſore the ſaid 
the Steward and Marſhal of the King's Houfhojd 
hold all the Pleas aſoreſaid within the V | 
of the Parties were of the King's Houlhetd, and cow tho 
. ſaid Act has reſtraĩned them to three Actions only, . 
Contracts, Covenants and Treſpaſſes, and that in three di- 
Co. 20. Pb. 21.2, Fin Manners, ſc. In Contracts and Covenants, when both 
F. N. B. 241. b. are af the Houſhold. 2. In Treſpaſs, when either Party 
| 4 


- 


* 


* 


% 
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And this Caſe was oſten 
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Parr X. The Caſe 7 the Marſhalfea:- 

ur we Moufhtid, 3. Or other Trefpaiſes done within 
he dy. when neither of the Parties is of the Houſhold, 
that fands with the Words of the faid Net, ET 
re vf the Houfhold, und of vther 
Verye, und the Contrafts and Covenants le 
ay of the King's Wouſhould bas mae to another of the 
ſame r of Nene fo _ phy toy vey pings ey have Power 

N K , and that the later Words, 

which any of the Houfhol ” Br. have made to another of 
the fame Houfholdl, fall hive rehtion only to Contratts 
and Covenants, and not to the Clauſe concerning Treſpaſſes, 
for then thefe Wards xd Mea es done within 
0 U ) Are void, s Hirt pf "Treſpaſs of te 
H aftiof and wen kr che . Clauſe Mall have Relation to 
che e Claus f — Ne = ＋ — other Tre. 

ſſes done wi vord, & g 
que rr 'vicera rerrus. And ny egy 
an Act of Purfiument mate within two Tears after the tal 
A of 28 E.1. Vader, amm (a) 30. E. 1. not d, cds 
muining in the Treuſury rn nc] xpofiion vf the , 
ail former Act; 4 „ bid at where be- 
fore thre Steward anfl Marſhal, the Court being many Times 
near the Ciry of Zon#vn, Tome Enqueſts ure Taken oF Tic. 
anll Aber Thing done withm che fail City, berwixt 
of the fame Ciry on only, and betwixt them a Foreign. 
er 909, ee FE Ts; and the Conufance of 
which Tres and uther Things belongs to the Steward 
and Mu by Reaſon of the Vere that all ſuch Enqueſts 
mall be taken within the Ci London, and not elſe- 
where; upon Which it was iure, That of all 
done within oy Ber of berwixt what Perſons ſoe ver, tre Co- 
nufance belung Ste ward- and Mar ſhal of the Hbul- 
hold, ich e e wht Sbghrnet 
ment, {Þ) cor emporm aa expoſiriv oft forriſunn in tege : () Cart. 20, 
do thut as well the Statute of 28 E. 1. us by the } g. 11. 
Words df the fame Starire, and by che Act of 30 E. 1. the 4 loſt. 138. 
drew art and Marſhal of che Houſtrold have Juriſd iction to 
determine all Pleas of Trefpaſs betwixt any Perſons whar- 
foever. And they ciret alſo the Statutes of 5 E. 3. cup. 2. 
and 1 E. 3. cup. 3. by which it appears, Thar the Court 
has Jaficbr hen wor- vil of Treſpaſſes of the Houſhold, but 
alſd of other Treſpuſſes. And they held thut this Worll 
[Treſpdſs) fhull be extended beneficially forthe Jurfſdictin 
of the faid Court, becauſe their antient Juriſdiction was fo LY: 
much reſtrained by the ſaĩd AR, and therefore they concet- | 
ved, Thut all Actions, the Entry whereof is ig let trans = 
7-6 of Oc. mall be within: this W Word FE hs And * 

18 
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The Caſe of the Marſhalſea; Par X. | 

fore Pleas of Ejectione firme, Treſpaſs quare cla tregit, 
of Goods taken away, Aſſault, Battery, Wounding Tot I 
— upon the Caſe, upon Trover and Aſumgſit, and other , 
[reſpaiſes upon the Caſe, ſhall be taken within this Word Bi , 
12 
and ; 
# 


and the Juriſdiction thereof belongs to the Steward 
of the Houſhold. And they concluded, That 


inſinĩte Precedents 1 be ſhewed at all Times after the 


( 2 Co. 81.8. 
2 18. 


The 2 Point 
Carter 19. 


Antes 76, 


ing of the ſaid Act of 28 E. 1. That they have held 
Pleas of Treſpaſs, as well Treſpaſs upon the Caſe as other n 
within the Verge, altho neither of the Parties was of the t 
King's Hoyſhold, (a) & optimus legum jnterpres conſue- Ml 
. i 2 ; 
And as to the other Point, admitting the Court had not ; 


C 

Juriſdiction of the Cauſe, yet the Proceed in it (bein a 01 
Court of Record) is not void, but voidable by Writ of Er WW w 
ror. Alſo the Marſhal of the Marſpalſea of the Houſhold, Wl xii 
and the Officer of the Staff, are Officers and Miniſters of Wl {r 
the Court, and it would be againſt Reaſon to puniſh them 
for executing the Precept and Warrant of the Court, when WM Ju 
. If they had refuſed, the Court would have puniſhed them m. 
for their Diſobedience, and therefore the Rule is, Qnicung; 
juſſu. judicis aliquid fecerit, non videtur dolo malo feciſ Ch 
ia 8 neceſſe eſt, and in 26 E. 3. 90. B. there it is u- chi 
= r a Maxim, That the Thing which an Officer doth net 
by Warrant or Command of a Court, can't be ſaid againit ¶ dec 
the Peace: And Doct. & Stud. 1 50. the King's Officer Wwe: 


of our Lord the King, ſhe. ſhould be taken and impriſor- 
| Wherefore John Claydon then Marſhal commanded thifi 


. whether the Defendant had the Plaintiff of the Delivery 


are bound to execute the King's Writs at their Peril: And 
they cited and ſtrongly urged the Book in 7 E. 5 23. L. and 
24. 4. where Alice brought an Action of Treſpaſs againſt 

William, of Falſe Impriſonment: The Deſßadant ſaich 
hat before the Impriſonmept it was commanded in the 


Marſpalſea, That if any Woman follow'd the Houſhold 


ed, and this Alice follow'd the Houſhold of the King, 
William who is Gaoler to take her, wherefore he took her 
by his Commandment, and for ſych Cauſe, and we do not 
conceive that ſhe can aſſign any Wrong in our Pexſon, and 
there the Rule of the Book is, That Villiam the Defen 
dant did no Wrong, tho he receiv'd her, whether the Cauſe 
were allowable or not; for he ought to be obedient to 
his Sovereign 3 but the Gaoler pught always to receiv? 
whoſoever is ſent fo him by his Sovereign, be the Caule 
of the Taking allowable or not; and there iflue was taken, 


of the Marſhal. So in the Caſe at Bar, the Officers 
the Court are not to diſpute their Authority, but ought 
to be obedient, and execute the Warrants and Command 


ef the Judges of the Court ; And upon this Ground are » 
| | Booki 


Parr X. The Caſe of the Marſhalſea. 71. 
Books in 8 E. 3.38. 17 E. 3. 66. 19 E 3. Quare non 4 

miſit 7. Plo. Com. Morgan s Caſe 12, 13. 7 H. 4. 2). 11 H. 

4. 35. 9 H. b. 20. 2 R. z. 10. 21 H. 7. 22. 14 H. 8. 16. — 
Vide temp. E. 1. Aﬀiſe 402. 32 E. 1. ibid. 378. 11 E. 2. Af. 1 
373. 19 E 3. Serre facias 12. 31 Afſ. 19. 10 E. 3. 47. 14 

. 21 E. 4. 66. 21 H. 6. 36. 21 H. 6. Treſpaſi 30. 

But upon ſolemn Argument at the Bench it was unani- 

mouſly reſolved, That Judgment ſhould be given againſt 

the Defendants. ih 

And as to the firſt Point, it was divided into five Parts, TheReſolution 
1. What Juriſdiction the Court of Aſarſbalſea had at the *9 1 Foiat. 

ot Common Law before the Act of Articuli ſuper Chartas, 

; 1 BY anno 28 E. 1. and therein the Extent of their Juriſdiction 

ir WH was confidered ; e. 1. In what Actions the Court had Ju- 

d, riſditien. 2. To what Place their Juriſdiction was circum- 

of Wl {cribed, and to what Perſons their Juriſdiction extended. 

em :. The Reaſons why the Common Law gave them as 

en Judges of the. Court of Marſpalſea, ſuch particular and li · 

m mited Juriſdiction. 5 | 

103 3. Conſideration was had of the Act of Articuli ſupar 
| Chartas, and therein three Points were diſcuſſed, 1. Why 
tz WM this Act was called Articuli ſuper Chartas, 2. What Man- 
oth ner of Act it was, whether introductory of a new Law, or 
nt Wdeclaratory of the old. 3. The ſeveral Parts of the AR 
en {WM were conſidered. | 

ind 4. The Authorities of Law in all Succeſſions of Ages 


and unce the ſaid AR. | | 
inſt 5. The Nature of this Action upon the Caſe ſur ¶ ſump · 
T it. N 
a As to the firſt, it is to be known, That the Steward and 
old {Marſhal of the King's Houſhold, had before the ſaid Act 
ſon : wo diſtinct Authorities; one, they had ſuch general Au- 
ing, Thority in Effect as Juſtices in Eyre had, for they were the 
this Vicegerents in Part of the Chief Juſtice of England within 
her he Verge: Alſo the Steward and Marſhal had another Au- 
nor hority, e. to hold the Court of Marfbalſea, the Title of 
and Which was, Plac. Coronæ Aulæ Haſpitii Dom. Regis coram 6 Co. 21. 24. 
fen- Feneſe hallo & Mariſc hallo. By Force of their firſt Authority, Poſtea 73. a. 
uſe hey might hold all Manner of Pleas of the Crown, and of * ** 549- 
> to dmmon Pleas, as well real and mixt, as perſonal, and that 
ive on by divers antient Precepts of Summons which they 
uſe led to direct to Sheriffs, Sc. to cauſe to come before them 
cen, WW! Pleas, c. the Form of which was ſuch 3 Robertus filius 
ver Pohannis miles, Seneſchallus Hoſpitii domini Regis Vic. F. 
sem: Mandamus quod ven fac coram nobis tali die ubi- 
gui; am Rex tunc fuerit in balliva tua omnes Aſfſas noua 
* , ' aifeiſne 
the 33 5 


Due Coſe of the Marſhalfeas: Paar X 
* mortis anteceſſaris, uitime freſontat',” magna 
| as, & ommes juraias, ingquiſt inmos artinfas, Som. 
mus placit de date Unt mulitres nibil halent & que ſumn 
11 coram Juſtic woe us ad primas Mas cum in Har tes i. 
venerint, imma & omnes a” lat & placita illa, iy. 
- Fatas, inquifitiones & artinctat ilat que coram Fuſtic Regis 
Alas cafiendas in halliua veſtra aſſignatis fuerint ata. 
minate & non fine. Et pariibus diem um prefigatis gd 
tunc. fut ibi Aſeſas illas, & Placita illa, juratas & tmgquife 
tiones & attinctus that in codem ſtatm quo remanſerunt co. 
ram præſa Fuſtic profſecut” 6 uolusrint. Veuixs etiam fac 
coram noh dictis dis & loco, amnes fproſones & manucaptes 
| de halliva veſtra, & amnia attachiamenta gue pertinent ad 
gaslam deliberandam. Fac etiann proclamari & ſtiri Fa, 
tatam Lalliuamũ vaſtram quod. amnes liberi & quatuor homi 
nes & prepyitus de villates quar nterfuerit quod runc fon 
ad deliberationent pr ædictam. Et habear ili 9 
womina pleg', ſium & bac breve. 
And that they had fuch general Au appears in 
Fleta, who wrate: before the dad A af AT. 2 
cap. 2. Haber & Rex Curiam fuam coram Seneſthallo 
Aula ſua, qui jam teuer locum Capitalis Juſticiarii 
de quo. fit. mentia in. communi Breu de Ham regt, phy 
Prias caufas Regis texminari conſuevit, & falſſum judiciun 
ad veritatem revocare, & conguerentibus abſyue brevi juſti 
1 exbibere ; uices gerit in Parte idem Seneſchallus 
boſpitit Regis, cujus intereſt de omnibus actianibus contre 
facem infra metas laſhit ii, Cc. rec uter illatis etiam. fine bre- 
vf, Ec. auditis queremonits injuriarum in aula regis audin 
& terminave une [chi camerar', beſtiar', vel Marif 
challo anle, 3, vel eoruss, [i omnes inter. 
unt. Et cap. 3. Habes Seneſthallus ex vit- 
er dictam 2 „ ad utlags 
dae bas inungendiʒ & omni & ſingula ſaciend qu 
ad Juſticiarias irinaramtes, praut ſuter ius di tum eff, per 
tinent facieud , hoe fam] excefio guod de libera te neues 
to intromittere uam dehot fine lreui. And there it a 
Thar — Steward, Cc. this Court in Aula 
and what Authority Jutices in Eyre had to hold Fiend 


r Nera 


the 


che Crown, and all common Pleas, real, mist and pe 8 
' ſonal, you may. foo, in the. Mirror es, cap. „.; 
Att. 3. where it is faid, The Kings to all King 
—5 uſtices Commiĩiſſaries errants aſſigned to all Pleß . ar; 


Vide pap pkg ay cap. 11. Bratton lib. 3. cop. \ 
fol. 103, &c. and 115. 5. Britton 1. 6 E. 2. Alf 4x6 
4 Ez. A, 42. 6 — 55- 27 Af. Plac. 1. TEAK 

And it is to be obſerved, That he who is Priſoner to the 


King Y ** is in cu ſtodia Mareſchalli Mareſcbalciæ 2 N 
8 mini ies, t 


* 


8 AF. A KAS oO? PPewT HT HTS 


* 


par x. The Caſe of the Marſhalſca; 


wini Regis z and he who is Priſoner to the Morſhalſed of the 
H 


55 * fu os 2 
vices gerebat capitalts Juſticiarii. erewith agrees 
. I. who wrote A Er. which was before the Stat. 
of Articuli ſuß Chartas; and that the Marſhal of our Heuſ- 
hold hold our Place within the Verge of our Houſh. and that 
his Office extends it felf to hear and determine the Preſent- 
ments and Articles of our Czown when we ſhall ſee it good. 
And note, 23 Articles — thoſe which Jiſtices in 
Eyre c ury to enquire of, as it appears in ra- 
fm, . Trat. 2. N I 116. And eren as 
the Mirrer of Fuftices, which Book was alſo wrote be- 
the ſaid AR of 28 E 1. To the Offices of the Chief 
ices belong falſe Juagments and Errors, Cc. and ſo it 
N 
s within twelve Miles ro ut the 
King, and 39 of Priſoners deliverable, and 
to ine as much es is to be determined by Juſtices 


kinerants. And Sracton alſo, who likewiſe wrote before 


the ſaid Act, Til. 3, de actionibus, cap. 3. fol. 105. Habel 
Rex plures Curias in quibus diverſe actiones terminantur, 
& illarum cur” babet unam propriam ſicut aulam Regiam, 
& Tuſticiar” Capitales qui pruprias cauſas Regis terminant, 
& _ omntum, per querelam, vel per privilegium, vel 

ertatem. | 

As to the other Authority, the (a) Steward and Marſhal 
are Judges of the Marſhals of the King's Houſhold, and 


outhold, 1s is cuſtodia Mareſt Mareſthalcie hoſditit dom” 
That the Steward, c. 


FN 


72 


Co. 12. 4. 
19 E. 4. 8. b. 


this Court at the Common Law had a particular and limit- 20 E. 4. 16. b. 


ed Jutiſdition: 1. In 
Judges 


pf Debt, Covenant ui & armis, as of Battery, 
Goods taken away, but 3 Quare clauſum fre- 
git, Ejeftione firme, Action on the Caſe, Detinue, nor any 
or ſonal Action, nor of any real or miat Action: 2. In 
de Parties ought to be of the King's Houſhold, but in 
refpaſs it was ſufficient if one of the Parties was of the 
King's Houſhold, and this alfo appears by Hera, lib. 2. 
ap. 3. Si autem de aliguo familiari Regis (i. any of the 
Kings Houſhold) fiat queremonia, primo ſummoneatur, 
. attachietur, 3. capiatur, c. whereby it appears, 
hat the Treſpaſs ought to be vi & armis, and not upon the 


nd alſo that it was ſufficient if one of the Parties was of 
King's Houſhold. But foraſmuch as the Steward 
nd Marſhal had at the Common Law theſe Authori- 
les, the one general, and the other particular, * both 

. ourts 


of the ſes ; for they as Cr. Jac. 314. 
of this Court had Juriſdiction only of Pleas of the * Bulſtr. 210. 


Crown, . Pleas (5) = loft. 548. 


ſtea 74. b. ; 


of the Perfons; for in (c) Debt and Covenant both (e) 6 Co. 20. b. 


gaſe, otherwiſe a (4) Capias lay not at the Common Law; (4) 3 Co. 12.2. 


6, a _ 2 TEE 6 = * bd 
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The Caſe of the Marſhalſea: PINT X 
Courts then held in aula Regis ; and thi 
neral Authority but at Will, and had à fixed Eſtate for their 
Lives in the other, they drew to their Court of the Mar. 
Halſea, by Colour of the ſal 
which did not by Law belong to the Juriſdiction of the ſaid 
Court. 4. Ia reſpe& of the to which their Juriſdic- 
tion was circumſcribed z- and that appears. by Fleta, lib. 2. 
)4 Co.47. Cap. 2.. Infra metas boſpitit continentes (a) 12. leucas in cir- 
AS 74-2. Cuity, and the Mirror 4 Juſtices ub?” ſupra. And this 
| bats b. was the Law before the Starute of (5) x3 R. 2. cap. 3. but 
259. that limits the 12 Miles to be computed from the King's 
Lodging. And the Steward and Marſhal, being ſo fe- 
rained, invented divers Means and Devices to enlarge 
their 3 and to encroach upon the Common Law; 
and therefore if in the Bond or Covenant, Sc. Mention was 
made of Diftreſs of the Steward or Marſhal of the King's 
Houſhold, or one of them, they would hold Plea there- 
of, altho the Bond or Covenant was made out of the Verge. 
And alſo they uſed to take Conuſance of Debts. and other 
Things, where the Parties were not of the King's Houſ- 
hold, and that ap by Fleta, lib. 2. cap. 3. Tunc de- 
mum de obligationibus & contraftibus, in quibus debitores 
' ad diftriftionem Seneſthalli & Mareſeballi domini Regis 
oute ſe obligaverint. Et paulo poſt Et notand” in obli- 
Fat ione omni in qua fit mentio 


ſunt partes, Q loquela terminata ſine brevi ubicungus ſt 

- contraxerint infra virgatam vel extra coram ſen niſi loque- 

la liber tangat ten ejus vel pertinent, Nec obſtabit peten- 

ti cæceptio de contractu fatto extra virgatam, ut inter pla. 

| cita Petri de Chamnet anno regis regni EA. 18. inter Henr 
de Wotton petentem, & I oleſechanks obligat pr e- 
fiat H. in neceſſariis pro victu & veſtitu & hujuſmodi ad 
walenc. 20 li. per an ſuo perpetuo inveniend pro quad ter- 
ra in D. & quadam balliva in S. & unde idem R. obligavit 
fe in Lond" diſtriftioni  Sen' & Mar Regis anno 15, Rege 
tunc exiſtente in Vaſton", Cui exceptione de non infra vir- 
gatam non allocata, petiit judicium ſi de libero ten vel ejus 
pertin” debuit ſine brevi Regis reſpondere, cum idem H. pe- 
tiit certum redditum ad terminum vite ſue: Et quia vo- 
Init ic obligari, nec volenti & ſcienti fit injuria; conſi- 
dera fuis per piures Fuſtic' qui aderant, ex quo neceſſs 
ria illa proveniebant tanguam de Camera & non de loco cer 
to de quo Fornit viſus fieri, quod exceftio prædicta locum 
non halberet, & quod aliud diceret & reſponderet, vel pro 
iudeſenſo 8& convicto haberetur. Another Invention 44 am- 
JO juriſdictionem ſham, was, That altho' none of the 
arties was of the King's Houſhold, yet they would name 
them in the Declaration and Plea of the K.'s Houſhold, 4 


it they had the ge 


| Authority, many Cauſes | 


diftrifione Seneſchalli & 
Mareſc halli 7 Regis vel eorum alterius tantum, audit 
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Bas they conceived, to eſtop the Party to contradict it. But to 


conclude this Point, it appears to you, good Reader that to 


know what the Law was before the Act of 28 E. r. how ne- JE 
ceſſary theAurhortities of the ſaid ancient Books of the (4) () s Co. 35. 4. 
Mirror of Fuſtices, of Bratton, Briton and Fiera are to diſcuſs Flow. 357. a. 
thisPoint ; and altho perhaps one may know the Law upon the | 
ancient9tarures, yet he will never know the trueReaſon of the | 
Interpretation of em, unleſs he knows what the Law was be- 
fore the Making of them; and therefore it is true, uod 
_ que nobis non laterent /t veterum leftio 
furs trabis ſamiliaris. = . 2 

As to the ad Point, the ancient Stile of the Court of the Mar- 


Halſen was, (Y) Placita Corone aule hopitii Dom” Reg tenta ( b) 6 Co. 218. 


coram, &c. by which Words aulæ hoſpitii, it is proved, that at _ 4 
leaſt one of the Parties ought to be of the K. s Houſhuld : For 2 N 7 
how can the Words be a¼¹ hoſpitii Dom Reg, when none of 

the Parties is of the K.'s Houſhold? And it was obſerv d, that 
thoſe who are of the K. s Houſhold are call'd Aulici, and that | 
is the Reaſon that it is not neceſſary in Suits there before the ) Dog. pl 67% 
Steward and Marſhal, (c) to alledge that the Pl. or Def. was of 2. * 
the K. A Hou ſhold, for the Style of the ſaid Court, as appears 

afterwards by many Authorities, implies it. The 2d Reaſun is 

becauſe — in the ſame Court is by Bill in reſpectof 

the Privilege ofthe Parties, and not by original; and the Court 

of K. s Bench can t hold any Com. Plea by Bill without Privi- 

lege of the Court. The zd Reaſon, That the Service and Atten- 

dance of the K. s Servants were ſo requiſite and neceſſary to 

the K. that the Pleas in the ſaid Court ſhould be rather dĩſ- 

continued by his removal out of the Verge, than he ſhould loſe 

the Attendance of his Servants: And if Jos might hold Pleas 

detwixt meer Foreigners, what reaſon could there be that the 

Pleas ſhould be diſcontinued by the K.'s Removal? And why 

ſhould the Judges of the K.'s Houſhold decide Cauſcs, when. 

none of the Parties is ofthe K. s Houſhold? 4) Juriſaictio eſt d, 1 Bulſt. 2 10. 
Poteſtas de publico introducta cum neceſſitate juriſdicendi. And 
that agrees well when the Parties are of the Houſhold for the 

Neceſſity of the K. s Service, but not when none of the Par- 


ties is ofthe ſame Houſhold. In Mich. 42 C43 El. in the K. a 


Bench, /e) Hall brought a Writ of Error againſt Jones of à (e) Moor 624, 
User iven ou Chon of Pipowders 7 ＋ 3 in Gay 0 272 
ity of Glouceſter, for nes Regiſter to the Bp. o ceſter, Sd El. 771. 
becauſe Hall had publiſhed ſlanderous Words of h im, ſc. That 9 Ss 
Mr. Jones and his Clerks have by Colour of his Office extofted 2 Bult. 21. 


and gotten 3001. per annum, by unlawful Means for many 45.4 


Tears together, above their ordinary Fees, for proving of Te- Cro. El. 573. 
laments, and granting of Adminiſtrations, and the Judg- 1 Rol. zt. 


ment was reverſed for two Errors. 1. Becauſe the ſaid C ns 
ords did not concern any Matter (/) touching the Mar- Moor 830, 857. 


let, and therefore the Court had wo JucildiQion of chewy Gro Gar. 6 
my a * : ut . 


* 


The Caſe of the Marſhalſea. Paxr X. 

r but if one ſlanders any one who trades in the Market, in a 
n . Thing which (a) concerns his Trade, there an Action lies well, 
(5) Moor 624. 2. It appears in the Declarat. that the Words were ſpoken () 
 4Int.272. before the Market, and not init : For as the Court had no (c 
097600 El )). Iuriſdict. but fer Things concerning the Market; ſo it had no 
ö 173: Juriſdict. for Matters concerning the Market, unleſs they were 
done inthe Market. Vide 2 & 3 P. M. (4) Dy. 132. Vide 

(a) oy 132. 2Bratt.334.(e)13 E. 4. 8. B. ) H.6. 19. 13 H. J. 19. B. the Stat. 
Ene 211. of 21H. 6. c. 5.17 E.. c. a. & 1 R. 3. 6. pari ratione, it wou d be 
2 Bullt, 21, 23. apainſt Reaſon that Pleas ſhould be held coram Seneſt' & ma. 
. reſe hoſpit Dom Reg of a Thing which doth not concern any of 
Finch Ley the Houſhold, The fourth Reaſon, ex congruo, it would not be 
132. 2. ſeemly that anyCarman or other mechanicalPerſon ſhould ſue 
. _ another in the ſame Court, and draw them in aulam Regis, 
(©) ricz, Co. 2, where the Court wasoriginally held, for they have not veſt: 
Error 171. menta aulica; and therefore it is recorded by S.Zuke the Ev. 
c. J. v. 25. Dixit ad turbam, quidexiiſtis videre hominem mol- 

lil veſtimentis indutum? Ecce qui in veſte Pom ſunt & in 

deliciis agunt, in domi] regum ſunt, And the Com. Law re- 

gards Conveniency, and doth not allow aliquid indecorum, not 

that which is one contra bonos Mores. 5. At the ſame Parlia- 

(f) Raſtal ment, ſc. an () 28 E. I. c. 5. it was enacted, that the Chancel, 
hancery 1. and Juſtices of his Bench ſhould follow him, ſo that he might 

2 Iaſt. 351. have at all Times near him ſome that be learned in the Law, 
which be able duly to order all ſuch Matters as ſhall come to 

the Court at all Times when need ſhall require, and it appears 

by divers Records ſubſequent, That the Chancellor and the 

Judges after that Act had their Purveyors, c. and that ac- 
cordingly Purveyance was made for them, as appears in Rot. 

Pat. 10 E. 2. parte 2. Memb. 20. & 2 E. z. parte 1. Meml. 

53, Ec. 1ill 4 E. z. at which Time the Court of K. s Bench be- 

come reſident, and all the Pleas there being coram Rege 

And by the Act of 4 E. 3. c. 3. it was prohibited, that no Pur- 

veyance ſhould be taken great or ſmall, but only that the Pur- 

veyors of the King, Queen and their Children, take not Corn, 

Cc But by the ſaid Act of 28 E. f. c, 5. the general Authority 

of the Steward vaniſh'd, inaſmuch as having regard to the 

ſame, they were but the Vicegerents of the Ch. Juſt. when he 

(gs) 8 himſelf was preſent, (g) in preſentia major ceſſat poteſtas mi 
* Inſt. 26, 166. „orig; and yet under Colour or their ſormer general Authori- 

| ty, they encroached much upon the Com. Law. And it ws 
obſervd, that the Court of Marſhalſea of the K.'s Houſe nevet 

held any Pleas of the Crown after the Making that Act, be 

cauſe the Juſtices of the K.'s Bench were to follow the K. 

and therefore they have uſed to hear and determine Pleas 

the Crown within the Verge by Force of a Commiſſion 0 

6% c. 118. r. Og2r and Terminer, in Vacation-Time, for in (Y) Term 
. 8. ' 'Time when the King's Bench ſets in the ſame Coun 
mr ty all Commiſſions ceaſe, Vide Katharine Writ" 
Caſe in the fourth Part of my Reports, fol. 47. 6 


— 


% 


0 
0 
a 
. 
7 
i 
7 
0 


oO au FT 


No 
re 
de 
al, 
be 
4. 
of 
de 


ſue 


OB 


— 


* 


paxr X. The Caſe of the Marſhalſen. 74 
6. The Reaſon why this Court was limited to theſe 3 Actions, 
was, becauſe one of the Houſhold who lives on his Salary or 


Penſion, has often Occaſion to botrow Money, and make Cove- 


nants with-others of the ſame Houſho. for Apparel and other 

Neceſſaries; and for Treſpaſs vi & arm” as Battery, carrying a- 

way of Goods, c. they have Juriſdiction for the Preſervation 

of the Peace, as aforeſaid. 3. The Reaſon why the Bounds of 

the Marſbalſea are call d the Verge, and that its Juriſdiction is 

confin'd withintheVerge is, becauſe the Marſhal portat virgam 8 

(que ſignat pacem) coram Rege per ſpatium (a) 12 leucarum, (04 70 47.4 

Sc. Ede virga præ dict dicitur virgata, and beyond that the g. N. B 41. b. 

Steward and Marſhal never had Juriſdiction, and that ap- - 
in Fleta lib. 2. c. 4. | 

As to the 3dPoint,ſe. The Confiderat. touching the AR of ,, 2 Inſt. ? 

Y Articuli ſuper Chartas c. z. It was reſolved, That Articuli ( * * 
Chartas,'is as much as to ſay, (c) Exflanationes ſuper 1 Bulſt. 208, 

Chartas; and theCharters here mention'd,are the Great Char- 299, 210, 221, 


ter, and the Charter of the Foreſt, and ſo it appears by the Pre- "a; pa: 160 


amble, becauſe the Points of the Great Charter of Liberties, and 4 Co. 46. a. 
of the Foreſt, c. and in Pierce de Saltmarſy's Caſe, the Book a ** . 4. 
ſaith, That Herie Ch. Ju. in 6 E.;. 3 3. B. order d the Explana- ef JI. 2. 
tions upon the Charters, ſc. the rr Chapter of Champerty to be 5 E 4. 129. 4. 
read. By which it appears, that Articuli in this Caſe ſignifies Br. Action fur 
Explanationes; and ſome ſay, 94' dicuntur Articuli quia ar- ED 5 web 
ant adobedientiam : But then it will be ask'd in what Part of Reg. 185. a. 
Magna Charta can one find any Thing concerning the Court * A SHES 
of Marſhalſea? To that it was anſwer'd, that the (4) 29 Chap. rag 3 . 
of Mag Char extends to it, for there it is eyaed, Cd nullus (c) 2 Init. 538. 
liber homo capiatur, vel impriſonetur, aut difſeifietur de liber (4) 5 Co. b. a. 
ten to ſuo, vel de libertatibus, vel liber conſuetudinil' ſuis, aut na E G 25. 
urlaget aut exuletur, aut aliquo modo deſtruatur, nec ſuper eum And. 158. 
tbimus, nec ſuper eum mittemus niſt per legale e) judic parium Rol. Rep 225. 
ſuorum aut per legem terra; by which Act every Arreſt or Im- ? . . 46. 
ſonm. and every Oppreſ. contra legem terre is prohibited. Then, (9) 2 ia. 48 
if any againſt the Law uſurp any Juriſdiction and by Colour | 
thereof arreſt or impriſon a Man, or in any manner by Colour 

of an uſurped Authority oppreſs any Man (which is a manner 

of Deſtruction) againſt Law, he may be puniſhed by that Sta- 

tute: And — the Steward and Marſhal of the Court of 

Marſbalſea had encroach'd to em Juriſdiction in divᷣers Cauſes * Ss 
which did not belong to them, and by Colour thereof awarded 

Precepts ſometimesto arreſt the Body of the Defendant, and 

ſometimes the Colour of Execution to ſell, Sc. the 

Goods and Chattels of the Defendant againſt Law, 

which is an Oppreſſion by Colour of Juſtice, and a manner 

of Deſtruction, for that Reaſon this third Chapte? 

was enacted for Explanation of the ſaid Great Char- 

ter, as to the 1 of the ſaid Court of Marſhal- 


ſea. So that this Act of Articuli ſuper Chartas, is not 
| 2 | intro- 


to reduce the Court of Marſpal 


(a) SE.; 33.b 


ook of (a) C E. 3. the E 


Tue Caſe of the Marſhalſea. Parr X. 
introduQory of a new Law, but an Explanation of the Great 
Charter, which wasdeclarat. of the ancient Com. Law of Eng. 
But itappears alſo by this 3d Chapter, the Parts whereof are 
now to be conſider d. This Chapter ing the Court of 
Marſhall. is divided into two al Parte. . Into the Pre- 
amble, and the Body of the Act: In the Preamble 3 Thi 


ed to be remedied dy theBody of the AR ; x-Of 


are pro 
the Eftites of the Stewards and Marſhals,id eſt concerning the 


Iur iſdiction by Force of their Offices in which they have E- 
ſtates, ſe. for their Lives within the Court of Aſarſnalſea. 2. Of 
the Pleas which they ought to hold, by which it 1 that 
this Chapter was declarat. for the Intent of this r was. 
to ita true and lawful Inſtitu 
tion, which this Word (ought) imports,and therefore this AR 
demonſtrates what Pleas they ought to hold, which well a- 
s with the Title Articuli ſuper Chartas, and with the 
xplanations of the Charter, i. e. of the 
Com. Law. The 3. is, how they ought to hold the Pleas. The 
Body of the Act purſues the Parts of the Preamble ; and firſt 


the whole Purview thereof extends only to the Court of Mar- 


ſhalſ.of the K. s Houſe. As to the Pleas which any ought to 
t. 


hold, the Body of the Act has made a Declarat. of 3 Points: 
1 Of the Cauſes. 2. Of the Perſons. 3. Of the Place. For the 


_ Cauſes, the Purview of the At is in the Negative, in 22 


bos Co. 20. 2. 


ſolutely, and in part with an Exclufion. It is ordained 
hencetorth, That they hold not Plea of Freehold, and that is 
abſolute ; nor of Debt,nor of Covenant of the People,but that 
is with Excluſion, firſt to the Cauſes, () but only of Treſpaſs 
of the Houſho. and of other Treſpaſs done within the Verge, 
and of Contracts and Covenants: So that theſe Wards ( 
only, &c.) reduce, as to the Cauſes, the Juriſdict. of the Court 
to Its original Inſtitut. ſc. to Actions of TreſÞafi, Debt and Co- 


Vvenant, and all other Pleas are excluded. As to the Perſons, If 


te) Cre. Kl. coꝛ. 


this A ct had not made any Particular Declaration, as appears be · 
fore, they ought to have had the Privilege of — har 2 

in Treſpaſa, where both, or as leaſt one be of the Houſe ; and 
in Caſe of Debt and Covenant, where both are of the Houle, 
and of that alſo this Chapter has made anexpreſs Declaration. 
And the Expoſition in (c) Michelbori's Caſe in the 6th Partof 


6 Cu. 20 21.4, my Reports was affirm'd for Law: And Vids there an Act pal 


's Inft. 130. 
1 Bu ft. 208, 
210, 213. 


ſed both Houſes of Parliam. an 1 R.. & vide inter petitiones 
Parliam an 1 E. 3. Lond' 10. that there the Steward and 


Marſhal, after the ſaid Act, did encroach to em to hold other 


Pleas than of Zreſpaſs, Debt and Covenant. As to the Place, the 
Statute has reſtrained it to the Verge, only; and becauſe by 
Colour of certain Inventions of the Steward and Marſhal 
ad ampliandam 'Furiſdiftionem ſuam as to Pleas, Perſons 
and Precinct, this Chapter has ena dted, That from rr 
. : ; 1 L 


: 
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the Steward hold not Plea of Debt or other Thing, but of 
the le of the Houſhold, ſo that the voluntary (4) Conu- (5) FN.B.242.2. 
ſance c before the 8teward and Marſhal by Foreigners 
did not give theTaid Court Juriſdiction, but as an unjuſt En- 
croachment upon the Com. Law was ouſted by this AR. It is 
alſo further enacted, That they ſhall hold no Plea by Bond 
made at the Diftreſz ofthe Steward or of the Marſhal; by Co- 
Jour of which, as they encroached to them- 
ſelves — berg when the Parties had no Privilege, 
bur alfo of Cauſes which did not belong to their Juriſdiction, 
and thoſe alſo done out of the Verge, as appears by that 
which Flera has before who has well expreſ- 
fed the true Cauſe and Senſe of the two laſt Branches, which 
of themſelves were full of Ring.” Avvo the third Part of 
the Preamble, 15 Hav, c. the Body of the AR has three 
Branches: 1. That they ſhall plead no Plea of I ex · 
cept the Party was attached by them. 2. And they ſhall 
plead ſpeedily from Day to Day, ſo that they may be pleaded 
and determined before that the K. depart out o 8 — 
of the ſame Verges where the Treſpais was done. 3. And 
if ſo it chance, that they can't be determined within the 
Bounds of the ſame Verge, the Pleas ſhall (5) ceaſe befare (.] ih N. B. 
the Steward, and the Tm be determined at the om. 
Law. And'ft was obſerved, That altho' the (c) Steward and (c) Ant. 72. 2. | 
Marſhal are both Tedges yet in this laſt Clauſe, as many in f T. g. = 
Fleta, the Steward is only named, becauſe he was the Law- ,, E. 1 
Jet and therefore had the Direction of the Court. And the 20 E. 4. 16. b. 
nclufion of the Body of the AR, as to theſe three Points, ©r9. Jac- 3'4- | 
is, and if the Steward or the mal do any Thing againſt ' 0 
this Ordinance, jit ſhall be he void. And this Act was | 
of ſo great Profit and Conſequence, that by the AR of Par- 
| liament ante 18 E. 3. cap. 7. it is enacted and commanded 
to be put in Execution. | 
And as to Authorities in Law, they are copious, and of 
four ſeveral Naturks. 1. The Year-Books. 2. Books writ- {; 
ten of the Laws of England. 3. Judgments in Parliament: 
And all cheſe are Theſauri aperti. 4. Judicial Records 
and Precedents : And theſe are Theſauri abſtonditi. And 
re = 3 in the Point * wg Lr = n 
) 6 R. 2. Action ſur leſtatute pi. uit. 3 H. 6. Ppel 18. . ONIOe > 
Action ſur leſtatute 13. 7. H. 8. 30. 10 H. 6.13.4, 14 H. 6. 9 
6. B. 5 E. 4. 129. 4. 19 E. 4. 8. Z. 20 E. 4. 16.6, 22 E.qi 
22 E. 4. 16. 22 E. 4. 31.4. Vide 48 E. 3. 1). b. & Regiſter 
Original 111. the Plaintiff ſhall never aver, c. that the 
one or other Party is of the Houſhold cauſa qua ſu- 
Fra. Regiſter Original 185. a. inter brevia de Statuto, 
Rew Seneſcthallo & Mareſthallo hoſpitii - ſui ſalutem 
(and recites the ſaid Chapter of the Statute ) & etiam 
3 * c 
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ex gravi querela A. de B. accepimus, quod vos ad ſeckam R. 


| (38) E. N. B, 
160. b. 163. a. 


165. b. 166. d. 


241. c. 242, @. 


Dal. M 121.2. 


2 Bulſtr. 209. 


Cro. Jac: 
351. 


134, 


2 init, 55, 


(650 6 Co. 20, b. 


Br. Action ſur 


+» 1 
itz. Bir. 


c) Fitz. Action 
ur le Stat. 35. 
. 
2H. cap. ;. 
1 61. * 
1 » 42» 
1 Bull: 5.120. 


17 


Reg. 58. a. 
Cr. Jac. 35.388. 


oor 756 


(e) Stanford 


(or. lib. 2. c. 5. 


| Yi Bulſtr. 


209, 213. 
; Ralt, Mat 
ſea 7: 


ſhal- 


- Not of the 


ipſos ad reſpondentlum coram vobis præſat R. de quadam 


 rranſgreſſione, &c. infra virgam noſtram apud g. quanguam 
neuter eorum de eodem hoſpitio exiſtar, &c. vobis mandamus 


nad ſi ita eft, tunc placito illo coram vobis ulterius tenend 
perſedeat emnino ipſum J. contra formam ordinationis 
præd non moleſtant' in aliquo, ſeu gravant', Which Writ be- 


ing form d upon the ſaid Stat. and preſently after the Making 
nt 


of it, is a manifeſt Proof, that the Court of Mar/halſea can 

hold Plea in Treſpaſs within the Verge, it none of the Parties 
are of the K. 8 House. And it is to be obſerved, that where 
any Stat. prohibits any Thing, a Man may have a Superſe- 
geas in the Nature of a Prohibition to any Judge who ſhall 
hold Plea againſt any Stat. and this appears in many Caſes in 
the Regifeer inter brevia de Statuto. * is likewiſe to be ob- 
ſerved, That when any e n Sc. if a- 
ny one impleads another, altho' it be in Courſe of a legal 
Proceeding, yet the Party grie ved ſhall have an Action up- 
on the Stat. againſt the Party who ſues againſt the Stat. (a) 
altho the Words of the Stat. do not give any Action to the 
Party, but that is a Conſequent, and a Thing implied-in e- 
very Thing prohibited by any Statute: And this appears by 
the ſaid Book of ()7 H. 6. 30. b. 31.4. where the Party grie- 
ved had an (c) Action upon this very Stat. and 4 E. 4. 37. 4.b, 
an Action upon the Stat. of 4) 2 E 5. C. 7. for not delivering 
of the Libel. The Tales ſive nove Narrationes, f. 102. 4 


Book cited and approved in 39 H. 6, The Diverſity of Courts 


1c2, F. N. Z. 241. B. a Man ſhall have an Averment in an 
Action brought againſt him in the Court of the Steward and 
Marſhal, That he was not of the K,'s Hoyſhold at the Time 
of the Treſpaſs or Contract made; or that the Plaintiff was 

Ks Houſhold. Vide (e) Stanford lib. 2. c. 5. And 
this Point is re ſolved by Parliament in () 15 H. 6. cap. 1. 


where it is recited, That the Steward and Marſhal of the K. s 


Houſe and their Deputies, have held Pleas of Debt, Detinue, 
and other perſonal Pleas betwixt People which were not of 
the ſame Houſe, making Mention In their Records, that the 
Plaintiffs and Defendants were of the ſame Houſe, and not 
allowing to the Parties Defendants their Challenges and Ex- 
ception by them alledged, that themſelves or the Plaintiff 
are not of the ſame Houſe, againſt the Laws and Statutes 
in thoſe Caſes made · and provided, That they ſhall not be 
eſtopped by fuch Record, Sc. but the fai Detendants 
ſhall have their Averment to ſay, That they or the 
Plaintiffs were not of the ſame Houſhold, at the Time 
of ſuch Plea or Suit commenced, the ſaid Record 
or other Matter therein contained notwithſtanding. By 


which Act the ſaid Invention to inęreaſe their Juriſdicti- 
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on was taken away, which was but a Declaration of the Com- 

Law, asappears by the ſaid Book in 3 H. 6. Eſtoppel 18. 8 

10 H. 6. 13. Fiae the ſaid Acts of 30 E. 1. 1 E. z. 1 R. 2. 5 E. 

3. 10 E. 3. & 33 H. 8. cap. 12. And it was obſerv d, that every 

Act made concerning the Marſpalſea, either reſtrains or ex- 

plains their Juriſdiction, and no Act adds any Thing to it. As to 

judicial Records, it appears in Paſc h. 38 E. 3. in the Treaſury 

coram Nege, That Ju gm. given in the Marſbalſea in an Acti-( ), Hg gag 

on of Detinue, was reverſed in the King's Bench, becauſe they (4) 5 Co. ad. 

had no Power to hold Plea in ſuch ASon z and therefore in ro. Kl. gor. 

the ſaid Statute of () 15 H. 6. in the Preamble, the AQi- (7 Han. 

on of Detinue is ill recited., | . e mg 
In the Book' of Entries 278 & 128. Conuſans y. & 32 H. Godb. 284. 

6. (b) Prirchaſe's Caſe cited in Michelborn's Caſe, which ſee (% Ce Ro» 

there to be adjudged in the Point. * 4 Init. 130. 
As to the Nature of the Action, It was reſolvd, That as ! Bulit. 2-8, 

well the Com. Law, as the ſaid AR of 28 E. 1. extended only 7 * a 

to Treſpaſs /{mpliciter, and not to Treſpaſs ſecundum quid, ſt. C. Car 6:11. 

upon the Caſe ; for theſe are not Actions of Treſpa 


ſs without Hob. 3, 18. 
Addition, no more than they can hold Plea in an Action of Yelverton 176. 


Treſpaſs upon Trover,or Bailm. and Converſion, or the like, 3 wg 
but only of Ti reſpaſs /{mpliciter, ¶ vi & arm and alſo of ſuch 397.54, ., 
Treſpaſs in which any Freehold can't come in Debate, as is 3 . 
aforeſaid ; and according to this Reſolution it was adjudged de j. 
in the K. s Bench, Hill. 5 Fac. Reg. Rot. 876. in (c) Jeremy Hard. 132,133. 
Gray s Caſe, That Judgm. given in the Court of Marſpalſea * * 
in an Action upon the upon Trover end Converſion, was , Bulit 3. 
reverſed, becauſe the Statute did not extend to Treſpaſs upon 3 Bullt. 207. 
the Caſe ; and therewith alſo agrees (4. the ſaid Caſe of Jen'Cenr-293. 
Michelborn. But altho' this Action of Aſſumpſit upon (e) ge- 37, 396. © 
_ Confideration, A 388 2 by gant. the Moor 854. 
w, as appears in Slade's Caſe in the fourtb Part of my he Reſolut. 
Reports, yer if they had Juriſdiction + the Cauſe, their Pong 
Proceding therein was not void, but voidable by Writ of Er- (f) Plow. 13.4. 
ror, But that ſhall be ſpoke to more at large in the ſecond g ©2-63 a 
Point, which. now follows. | | lodge Ir 
It was reſolved, That the Action well lies againſt the Hard, 481. 
Defendants: And a Difference was taken when a Court 8 , 
has () Juriſdiction of the Cauſe, and proceeds inverſo ordine, Cro. _— _ 
or erroneouſly, there the Party who ſues, or the Officer or March 8. 
Miniſter of the Court who executes the Precept or Proceſs Hard. 478, 
of the Court, no Action lies againſt them. (g) But when 7 4b. _—_ 
the Court has not JuriſdiQion of the Cauſe,there the whole Carr. 19. 
proceeding is coram non Judice, and Actions lie againſt em Ogg!“ 
without any regard of the Precept or Proceſs, and therefore 1 as. p 
the faid Rule cited by the other Side, fc. (V) Bur fo 156k 
Ju judicis aliquod fecerit (but when he has no Juriſdiction. Salk; 207, 202, 
| «4s L 4 . non \ ) Ant. 70. b. 
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. jr allow'd, but it is not of Neceffiry. 
is nat Judge of the Cauſe, no more than it is a meer Stranger, 

For the Rule is, Fedicrum a non ſuoyndice datum milins oft 

moment i, And that fully appears in our Books: And therefors 
inthe Caſe betwixe Hour and Collens in 22 E. 4. 33. +. there 
 Piggot days, if the Court has not Power and Authority, then 

their proceeding is coram non jud ice : As if the Court of Com. 

Pleas holds Plea in an Appealof Death, Robbery, or any other 

Appeal, and the Def.is attainted, it is Cara uon judice, — 
omnes conceſſerunt. But if the Court of Com. Plees in a Ples 
(%s Co. g. b. of Debt awards a (a) Capias againſt a Duke, Earl, Sc. which 
54.% by the Law doth not lie againſt em, and that rs in the 
| e „ Writ itſelf; and if the Sheriff arreſts em by Force of the Ca- 
493 © Bias, altho the Writ be againſt Law, notwith inaſ- 
Moor 767. much as the Court has Juriſdiction of the Cauſe, the Sheriff is 
3 excuſed: And there with agrees 38 H. 8, Qy. so. . The fame 
1 Law, If a Juſtice of Peace makes a Warrant to arreſt one for 

by Gee Y Felony who is not indicted, although the (c) Juſtice errs in 
= Gro. mah ing the Warrant, yet he who makes the Arreſt by Force of 
tat Warrant, ſhall not be puniſhed by Writ of falſe impriſon- 
() Br. Favx ment, becauſe he is Judge of the Cauſe; and therewith (2) a- 
2 8. grees 14 F. 8. 16. a. But if one be indicted before Juſtices of 
_ Br. Peace 6. 8 confeſſes the Felony, and has a Coroner, and be- 
cWcomes an Approver, and makes an A ſuch before 
(s) 3 Inft, 130. the K. was adhudged void, as appears in (e) 9 H. 4. 1. b. & ( 
rz.Corone77. 2 H. 4. 19. 4. V ide 44 E. 3. 44.4, ÿ. and the Reaſon of that Caſe 

| bk Appeal 23. (as ſome ſuppoſe) is,becauſe the Commiſſion of Peace extends 


| (f) Fier. 3 only ad ingutrenaum, (ic. to 3 before themſelves) audi 
8 if and rent o the A of the Approver is | 


).3 Inſt, 130. make his Appeal before the Juſtices, but before the Coroner, 
Ha. pl. Cor. 194. and the Coroner Records it to the Court. But the Reaſon 
\Þ) Supra. which is given in (%) 9 H. 4. 1. B. is, that the Juſtices of the 

"6 Peace have no Power to aſſign him x Coroner, no more than 
5 they can enquire of Treaſon, as it is there alſo held, becauſe it 
(N31E.3 ©-15- js not within their Commiſſion. So where the 7) Sheriff, who 
— ' is preſcribed by the Law to hold bis Turn within the Month 
' $H.1.2.z3 after Michaelmaſ;, Ic. holds his Turn after the Month, and 
Br. Indiiment takes an Indictment of Robbery at the ſame Turn, and the 


FT 1 — out of g) their Commiſſion, becauſe Approver doth not 


2.57. Indict nent is by Certiorari removed into the King's Bench, 


| ve * V by the Advice of all the Juſtices the Party fo indicted 
Fitz. Tourn'e was diſcharged, becauſe the Inditment was utterly void, 
Firs. Indie- and coram non judice, foraſmuch as at that Time the 
ent 1. Sheriff had not Authority to hold the Court. And 
a it was faid by the Juſtices, That if a Man has 4 
Hundred > Leet which has been beld at a certain Day, if be 
holds it at another Day, that ſuch Court fo held is 


void, and without Warrant; and otherwiſe is it of a 


1 
judex) non videru doom tele parere neces 
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Proceed ing is cor 


agree) 5Co. 20. b. 
Br. Action 


Book in (1) C K. 2. That Jadgment in che Ade 


the Parties is of che K.'s Houſhold, ENS. 
any Wric of Eee, which ce 


that it is void. Vide 20 E. 4. 16. 5. 22 E. 4. 31. G w HK 277; 


6. 13. 4. It is agreed in the Point alſo, That in Treſpaſs be- — 1 135. 
fore the Steward and Murſhal, if mne of the Parties be of 1 Co. 64. b. 


the K.'s Honſhold, there it is corgm now juten, becauſe Nl. Rep. 100. 


they exooed their Power, The fame Law, if they held Plea ©) J lat ar. 
out of the Verge, as it is held in Plo. Com. Plar's Cale 37.6. 6 2 Browal. 


and that agrees with the Rule, Extra territorium jus dicen- yo 

ti non paretur impune. Vide 22 Af. 64. Pio. Com. 394. B.; 79, — 
37 Af. 2:17. 39 E. z. 33, 34. 39 4. P. 6. 1 H. 4 27. 11 H. ai 67 
36. 36 H. C. 32. 22 E. 4. 32. 1 R. 3. 1. 2 R. z. 2. 5 H. 1. Baller. 207, 
17. J. 9 H. J. 12. 21 E. 3. Barre 211. 3 Mar. (e) Dy. 1353. A Gfeb3e: 
And with this Difference all the Books were well reconciled. Cro. Car. 6, 3 t. 
And as to the ſaid Caſe of (f) 5E. 3. 2 3. b. 24.6. by the Com. db. 5, 18. 
Law it belongs to the Office of the Marſhal to protect the 213 2 =o 
Court from Whores, as appears in Flera, lib. 2. c. 3. (g Ma- 397, 54h, 642. 
reſeballi intereſt virgatam a meretricibus omnibus protegere Co. Eliz. 242. 
& acliberare,89 habet Mareſchal. ex conſuetudine ro qualibes | —_ 5s 
meretrice communi infra metas hoſpitii inventa 44. primo Godb. 1. 


lie, que i iterum in balliva ſua inveniat, capiatur, & cor _ 132,133. 
Seneſchal inhibeant ei hoſpitia regis reg, & liberor ſuor”, Palm. 111 


ne iterum ingrediatur, & nomima ear” „ Tie i [enk.Cenr,29z, 
terum invente ſuerint hoſpit' ſecutrices, tunc aut remaneant M elw, 176. 

in priſona in vinculis, aut ſponte præd hoſpit abjurent ; que * 3 2 
fi autem tertio inventæ fuerint, conſiderabitur ampute- 1 Mod. (e163. 
rr e; treſſoria & tondeantur, que quidem. ſi quarto inve- 108 93. a. 
nien, tunc amputentur eis ſuperlalia, ne de cœtero conou- Cre. El 56 
piſcant ad libidinem. This . the Law, it a that Moor 433, 667. 
the Report of the ſaid Book of 7 E. 3. is ſo obſcure and Dy&21- pl. 


4 7 that much of the Subſtgnee of the Matter ought (Io co. mA. 
to | 13 b. 


ſupplied by Intendment. 
And 1 Chief Juſtice in the Coneluſion of his Argument — — 327, 
obſerved, That all the Caſes in which before there was Di- Ci E. — 
verſity of Opinions betwixt this Court and the Court of K. s 454, 4. 
Bench, are now unanimouſly reſolved.” r. That the ( ge- nbd 
neral Declaration in an Action upon the Caſe: Q cum inde- , —— 8 | 
bitat' fuit in ſuch a Sum, ſuf” ſe aſſumpſit, without ſhewing 2 Browal, 135, 
the Cauſe of the Debt, is inſufficient. 2, That a (i) parti- 137- | 
cular Declarat. in ſuch Caſs ſhewing the Cauſe of the Debt, Or. J. 323, 
altho it appears that the Pl. may have an Action of Debt. well 15 | 

Iles, as it was reſolved in Slade's Caſe. 3. That () for an Af I But 235.236, 
ſump of the Teſtator, c. ta pay a Debt or Duty, an AR. upon pinor S 1 


the Caſe lies againſt the Executors, c. as it was adjudged jenk Cent a0 
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Paſcb. 11 Jacobi Regis. | 


.  » - Leonard Lovies's Caſe. 


N an Fjefione firms brought by Robert Prot 
| Roger Worthen, on x Demiſe made to the Plain 
Leonard Lovies Gent 13 Martii anno 1 Regis nunc, of 8 
Acres of Land in Clawton in the County of Devon for five 
ears, from the laſt Day of June then laſt paſt. The De- 
fendant pon Not guilty, and thereupon the Jury gave a 
Special Verdict to this Effect; Leonard Lovies Eſqy was 
ſeiſed of the Manors of Maland and Heanton in the Coun- 


Pengelly, Pilleſtworthy and Triveſquite in the County of 
Cornwall, in hog none? as of —— and had Ifſae J v. 
mas his eldeſt Son, William Lovies, Humphrey Lovies and 


ard the Leſſor of the Plaintiff) and the ſaid Leonard the 


ed enfeoffed Robert Prideaux Eſq; Humphr 

Eſq; and others, and their Heirs to the Uſes and Intents 
n certain Indentures tripartite of the ſame Date expreſſed 
nd declared: That is to ſay, Of the Manors of Rillaton, 


he Uſe of Leonard Lovies the Grandfather for his Life 
vithout Impeachm, of Waſte ; and afterwards to the Uſe of 
uch Fermors or Ten'ts to whom he ſhould demiſe wn — 
the Premiff. for or during Life or Lives, and for any Term 
{ Years, as in any ſuch Demiſe or Demiſes ſhoull be limit- 
d and appointed, c, and afterwards to the Uſe of the Per- 


7 


48 


2 Brownl. 16. 
Cao. Joe. 601. 
2 Bulſtr. 131. 

Moor 772. 


ties of Devon and Cornwall, and of the Manors of Rillaton, 


uchard Lovies, (which William afterwards had iflue- Leo- - 
randfather, 26 Sepremb' anno 12 Regina ny his 
pecor 


Pengelly and Willefworthy, and of the Manor of Affaland to 


- ther for his Life without 
the like Uſes as aforeſaid ; ſaving that the ſaid Humphrey 


, Raid; 'favi 


Leonard Loviess Caſe. Parr X. 
formance of the Laſt Will and Teſtam. of the ſaid Leon. the 
Grandfather, and to the Uſe of ſuch Perſon and Perſons ſeve- 
rally to whom the ſaid Leon. the Grandfather by his LaſtWil 
ſhould deviſe any Eſtate or Eſtates of and in the ſaid Ma. 


nors laſt mentioned, or of #3 of them, according to 
true Intent and Meaning of his ſaid Laſt Will; and after 


the Performance of his Laſt Will, to the Uſe of the (aid 
_ William Lovies, and the Heirs Males of his Body iſſui 


and for Default of ſuch to the Uſe of Humphrey FA 
vies and the Heirs Males of his Body lawfully begotten ; 


and afterwards to the Uſe of Richard Lovies and the Hein 


Males of his Body lawfully ifluing ; and for Default of ſuch 
Iſſue, to the Uſe of Leonard the Grandfather, and the 
Heirs Males of his Body upon the Body of Ibot his Wife 
begotten, and afterwards to the Uſe of the Heirs Females 
of the Body of the ſaid Leonard the Grandfather ; and far 


' © _ Default of ſuch Iſſue, to the Uſe of the faid Leonard the 
'" © Grandfather, and his Heirs for ever: And of the Manor 


of Heanton, to the Uſe of the ſaid Leonard the Grandfa- 
chment of Waſte, and to 


15 as to this Manor before Miiliam, and then to 

ham, with ſuch Remainders over as is aforeſaid : And 
of the faid Manor of Thie to the like Uſes as afore- 
that Richard Lovis is preferred to this Manor 
8 Remainder to him and has Heirs Males of his Body be- 


William and Numphbrey, and afterwards to the ſame 
ab aforeſaid. In which Indentures there was a Power 
of Reveration,. fe, That if the Taid Leosard the Grandfa 
ther ſhoull- be minded or diſpoſed to alter, change, ot 
make void the faid Feoffment, vel ali ufum eorundem 


u uliquem ſtatum vel g qui acoreſcereu 
(Anglice) ſhoutd Brow, or ſhould be executed by Reaſon of 
any "Uſe or Uſes in any of the ſaid Manors, Ee. Or if the 


ſaſd Zronurd the Grandfather ſhould be diſpoſed to hare 
a faid Manors, or any Part of them; or to give ot 

poſe of the ſaid Manors or any Part of them, in any 0 
ther Manner than they before are limited; or to have again 
the ſaid Manors, or any Part of them, to him and his Hein 
as in his former Eſtate, and thereupon Leonard the Grand: 
father by his Writing ſealed with his Seal and figned with 
his own Hand, ſhould notify and ſignify his Will and Mer 
fure to the ſaid Mer and brey, &c. That then aſtet 


| fach Notice and Signification in ſuch Writing as aforeſaid, 


ſuch and ſo many of the ſaid Manors whereof he ſhould 
make ſuch Notice or Signification in ſuch Writing, bene 
| ACS intireij 
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Feoffees ; 
Leonard the Grandfather and his Heirs for ever, Leaſes in 
Form to be made, always 2 and reſerved. 
And afterwards, ſc. 26 ilis anno 14 Hlia. Regine, Leo- 
Tovies the Grandfather purchaſed to him and his 
Hates of George Digiey Eſq; the ſaid 8 Acres, in which, £6. 
and afterwards 16 Mariz anno 18 Eliz. by his Writi 
ſealed with his Seal, and ſubſcribed with his own | 
reciting his ſaid Power of Revocation fignified by the fai 
Writing to the ſaid Roger, Humphrey, Cc. did revoke and 
make void the ſaid Feoffment concerning only the ſaid Ma- 
nors of Rillaton, Pengelly and J/illeſworthy, and the ſaid 
Manor of Affalamd (the Barton there only exc Ad 
further declared and fignified to them That ſo much and 
no more of the ſaid Feoffment and Indentvres which can- 
tained the ſgid Premiffes (except before excepted) ſhould be 
utterly fruſtrate and void. And the ſaid Leonard the Grand- 
father ſo being ſeiſed of all the aforeſaid Premiſſes as the 
Law requires, 20 Martii anno 18 Eliz. Regine, made. his 
Laft Will in Writing, and deviſed the faid Acres in which, 
Vc. inter alia to I homas Tovies his eldeſt Son, by thefe 
Words following. I Jeviſe to Thomas Lovies my eldeſt Sun 
all my Manors, &c. within the County. of Cornwall, wwhere- 
in, or the which I the ſaid Leonard Lovies have or had any 
Eſtate of Inheritance, the Lands by me ſold only excepted; 
and alſo all my Manors, Lands, Tenements, Rents, Rever- 
ſions, Services and Hereditaments with the Appurtenances, 
within the County of Devon, wherein or in which I have 
er had, (beſides the Lands by me ſold,) any Manner of E 
Rate of Inheritance: Except, and always reſerved out 0 
this preſent Gift, Grant, Will and Beg my Manor 
Triveſquite within the ſaid County ornwall, and all 
the Meſſuages, Lands and Tenements in 2 afore- 
Aid, within the Pariſh of St. Mabin in the ſai Gn of 
Cornwall, and alſo the Patronage of the Rectory and Par- 
fonage of Sr. Mabin aforeſaid in the ſaid County of Corn- 
wall; and alſo. except, and always reſerved ous of this pre- 
u Gift, Grant and Bequeſt, as well the Barton only of 
my Manor of Affaland in the ſaid County of Devon, as all_ ' 
my Manor of Heanton, alias Heighaunton, with the Pa- 
tronage of the Reflory and Parſonage of Heanton, alias 
Heighaunton aforeſaid, in the ſaid County of Devon, and my 
Tenement called Tenaker in the Pariſh of > Clawton in the 
County of Devon aforeſaid, To have, hold, occupy and enjoy the 
DOES, .  Premiſſes 


* 


Leonard Lovies's Caſe, PART X. 
Premiſſes with the Appurtenances, except before excepied 
to my 2 Son Thors and the Heirs, Males of his B 
_— begotten, from and after my Death for and du. 
ring the Term of 500 Tears then next enſuing, fully to le 
compleat and ended. Upon this Condition, That my ſaid 
Syn allow all. fuch Eftates, Grants and Conveyances theref 
already made, or at any Time to be made by me the ſaid 
Leon. Lovies, of and in the ſaid Manors, Maſſunges, Landl, 
Tenements, and other the Premiſes, to him by this my 
Laſt Will given, granted and bequeathed, according to thy 
true Meaning, Purport and Effeft of the-ſaid Leaſe and 
Teaſes ſo made or to be made. Provided always, That if 
my ſaid Son Thomas, or any the Iſſite Males of his Body 
lawfully begotten, alien, grve or grant the ſame or any 
Part thereof to them by theſt Preſents, given, granted and 
appointed, otherwiſe than to leaſe, demiſe or grant the ſame 
or any Part thereof, to any Perſon or Per ſons for Term of 
any Number of Tears, as may and ſhall be determined upon 
the Deaths of any three Perſons, or upon the Death of 
any leſs Number of Perſons to be named within the ſaid 
ſeveral Leaſes, Demiſes and Grants, and whereupon thi 
old and moſt accuſtomed Rents and Services ſhall be yearly 
reſerved, to have Continuance during the ſame ſeveral 
Teaſes: That then all the Promiſes for Default of fuch 
Tſſue Males of the Body of the ſaid Thomas lawfully begot- 
ten, or to be begotten, or ſo much thereof as ſpall be aliened, 
given, and granted otherwiſe than as aforeſaid, by the ſaid 
Thomas, or by the ſaid Iſſue Males, immediately upon eve- 
ry or any ſuch Alienation, Gift or Grant ſo made or to be 
made of the Premiſſes, or of any Part thereof, contrary u 
the true Meaning of theſe Preſents, ſhall remain and con 
to my Som William Lovies, and to the Heirs Males of hi 
Body lawfully begotten ; and for Default of ſuch Iſſue, at 
if the ſaid William or any of his Iſſue Males of his Body 
lawfully begotten, make” any Manner of Alienation, Gift a 
Grant, otherwiſe than my ſaid Son Thomas, or otherciſ 
than they may«awfully do by Virtue of the Statute made in 
the 32 Tear of the Reign of King H. 8. in that Caſe pro 
vided, or any of his faid Iſſue Males may latufully do by 
theſe Preſents; Then all the ſaid . for Default if 
ſich Iſue, or ſo much thereof ſo alienated, given or grantel 
by my ſaid Son William, or by any of the Iſſue Males of hi 
Body lawfully. begotten, otherwiſe than as aforeſaid, ſpall re. 
main and come to my Son Humphrey Lovies, and to il. 
Heirs Males of his Body lawfully begotten, &c. | 
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Leonard Loviess Caſe. Panr X 
vere. 1. That the Reverfion depend 
in Tail, according to the 


AS. to the younger Son, upom w 
Aude is. faves and given by che lad Acts to the K. 

That the ſaid Resu depending uport the faid Effate- 
tui hall nat hinder the Deviſe of the other Lands held in 
afterwards, becauſe the King is once (+ 
if s makes a Feoffnient of Lands, 
Rn Service in Capie, 
eits Males of his Bo- 
s Son in Tail 
once fatisfied of the 


- 


Hyyln after the Death of the 
ſolved, for the faid Statute: 
| | th. in the Caſe at Bar; the faid 
Startites once wrought upon the Gift in Tail of the Acre in 
Cape; and therefore the Reverfion of the fame Acre ſhall 
not reſtrain the Deviſe of the Lands held in Socage newly 
(H co. Lit. pu 2. The ſaid Reverſion is (I) fruitleſs, and not 
iu. d. of any yearly Value, as long as the Eſtate · tail continues 
an therefore is not within the ſaid As, for they. do not 
enend to ſuch Hereditaments which are not of any yearly 
Value, as it is reſolved in Furler and Baker's Caſe, in the 
FFY third Pars of my Reports, fol.25. But it was refolved, That 
(c) Co. 27, the-ſaid: () upon the Eſtate· tail did reſtrain 
Er. El 350, the Deviſe of the whole Socage Land newly purchaſed by 
tms exprels Letter of the Act 34 H. g. 5. — 

it declared ani onucted, T hat all and ſingnlar Perſon 
Perfons having à ſole Eſtate, &c. in Fee. ſimpie, &c. of or 
in any Manors, Lands, Tenements, &c. in Poſſeſſion, Ro. 
verſion: or Remainder, &c. holder of the King by Knights 
Service in Capite: So that without Queſtion the Deviſor 
| has aw Hſtate in Reverfion of the Lands fo held; and by 
| | Conſequence he can deviſe but two Parts of che Lands neu- 
; 8 And as to the Caſe which has been pay 
E the younger Brother in Remainder, after the King bu 
E. "fp og been once (4) ſatisſied by the elder Brother, ſhall not fue Li: 

/ :30 


74- very; it was agreed for good Law, becauſe in ſuch Cafe the 
Words and Meaning of the Stat. is fatisfied; and the younger 
Son claims by Purchaſe, and not as Heir to the elder Sony 
_ and:therefore after his Death he can't be in Ward, or pe) 
(e) Dyer 303, Primer Seiſin. And therewith agrees 14 Eliz. Dyer 54 
pl. 74. and Mart. Mene's Caſe in the g Part of my Reports, f. 13 3. 4. 
And: Coke Chief Juſtice ſaid, That it was reſolved in the 
K. s Beach, Hill. 3 5 Eliz. Reginæ in Clement Howard's 11 
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Paxr'X. Leonard Lovies's:Caſe. —_— 
That if a (a) Man ſeiſed of Lands in Fee, Part of which is () Co. Lit. 
Veld of the King by Knights Service in Capire; conveys two e 
Parts of them to any of his Sons, or to the Uſe of his Wife 
r Life, or in Tail, in ſuch Caſe he may by his Will deviſe — 
the Reverſion of the two Parts, altho' the Statute be in the 
N dy Act executed, or by his Will, yet the Intent _ 
pf the Act was, that he ſhould have Power to diſpoſe two E 
Parts (6) entirely as to all Eſtates, and to leave only the 3d (5) Co. Lit, 
bart to diſcend, and that appears by the Words of the Stat. 111b. i 
of (c) 34 K. g. ſe. to give, diſpoſe, will or agu by bis Wall, (%) 34 H. f. c. 
at executes, by himnfelf ſolely, &c. or by all theſe ways ur - © <3, 
my of them; which is as much as to ſay, either by Will, or 
w Atexecuted,£9c. or by em both, and as tothe ſaid Words 
pf che Statute in Poſſeſſton, Reverſion or Remainder. It was : 
olved, Where the ſaid Leonard Lovies ha a Remainder 
Tail expectant upon the Eſtates in Tail limited to bis 
Jons, that (4) ſuch Remainder was not within the {aid Act. (4) Moor 837. 
d therefore if A be ſeiſed of Lands held in Socage, and 
. ſeiſed of Lands in Fee held by Knights Service in Capite, | 
wakes a Leaſe for Life, or a Giſt in Tail to C. the Remain- 
lerto A. in Tail, or in Fee; A. by his Will deviſes all his 
Land held in Socage, and dies, living the Leſſee for Liſe, or 
during the Gitt in Tail, the Deviſe is good for all the Lands 
geld in Socage, for ſuch Remainder is not within the In- 
wdment of the Statute, but only ſuch Remainder which 
bay draw Wardſhip and Marriage by the Com. Law.-As if | J 
an makes a Leaſe for Life or for Years, and afterwards , _ _ 
wants che (e) Reverſion for Lite or in Tail, the Remr in 792 Lit, J 
6,” and afterwards the Grantee for Life dies, or the Do- © -Y 
ee in Tail dies without Iflue, ſuch Remainder which is 4 
in Point of (J) Reverſion, is within the Stat. for it will (f) Raym 4 
the Com. Law draw in ſuch Caſe Wardſnip and Marriage, Co. Lit. 111.b* + 
be. And chat jt ought to be a Remainder of ſuch Nature, 
wears by the Words - of the ſaid AR it ſelf next following, 
Wn if. any Rents or Services incident to any Reverſion-or 
Lmginger ; for na Rent or Service can be incident to any 
Kemainder but of ſuch Nature. SAI, 
As to the ad Objection, It was reſolved, That there was a | 
difference bewixt (g) Hereditaments which of their Nature (g) Co. Lit. 
pot of any annual Value, as Jona & catalla Felou & Fu- Are | 
vor” Wait, Stray If amilia. Vide for that in Butler and 
baker's Calc, f. 32. l. and the notable- Opinion of -Priſor = 
. Juſt, in this Court, in 32 H. 6. 224 4. upon the Stat. | 
E.. c. C and Things which of their Nature are of (5) Raſt.Par, 47 
annual Value, but in reſpect of a Gift or Leaſe, ahne L. 133. — 
quo inde reddendo, _ are not of any preſent Value, 4 
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ts * the Caſe at Bar, althe the Reverſion in præſenti is 


pot of any annual Value, yet the Land it ſelf is of an annual 


Value, and therefore ſuch Reverſion is deviſeable, as it was 


reſolved by Popham and Anderſon Chief Juſſices in the 


Court of Wards, Trin. 34 El. in Bedingfield's Ca; where 
the Caſe was, That Edm. Bedingfield of Oxborough in the 
County of Norfolk Eſq; was ſeiſed of 6 Manors in the Coun- 


ties of Norfolk and Suffolk, s. of one in his Demeſn as of Fee, 
and of the others in Tail, with the Reverſion expectant to 
him and his Heirs, end had Iſſue 7 homes Beading field ; di- 
vers of which Manars were held of the Q. by Knights Ser- 


vice in Capite, and every one of em of equal annual Value; 


the ſaid Eamund by his laſt Will in Writing deviſed all the 
ſaid Manors to divers Perſons and their Heirs, upon Truft 
and Confidence for Payment of his Debts; and Advancement 


of his Children, and died; and the Eſtate in Tail which 


deſcended to his Iſſue was more than the third Part of the 


Whole: Now the Queſtion was, If the faid Deviſe ſhould 


4 be void for a third Part of the Manor in Poſſeſſion, and a a0 


Part of the Reverfions in Fee; or if it ſhould be good 


ſtand good, "albeit the Will be made of all his Fre. ſimple 
, viſor had not any Reverfion in Fee but only the ſaid Eſtate- 


L 17 Co, 28. 4. 


Poſſeſſion, but the having the Reverfion upon the Conſide- 8 
ration of the ſaid former Clauſe, made the Queſtion: And it . 
was queſtio tortuoſa & difficultatis * In, which Cale it the 
was firſt reſolved by the two. Chief Juſtices, That a Rever- 
fion in Fee expectant on an Eſtate-Tail ſeck and fruitleſs, 2 
was within the ſaid Act, for the Cauſe and Reaſon aforeſaid. th 


Co: Lit. 111. r. 


Parts of the Reverſions ; and thoſe Doubts aroſe upon two 
Branches of the ſaid Statute of 34 H. 8. the firſt is in theſe 
Words, All and ſingular Peron and Perſons having a ſole 
_ Eſtate in Fee-ſimple in Poſſeſſton, Reverſion or Remainder, 


His third Part, &c. ſuch Manors as ſball deſtend as well in 


the whole Manor in Poſſeſſion, and for the entire Reverſions, 
or if it ſhould be good for the whole Manor in Poſſeſ. and 2 


holden of the King by Knights Service is Chief, ſhall have 
Full Power, &c. to diſpoſe two Parts: By which Clauſe it 
ſeems the Deviſe ſhould be void for the third Part of the 
Manor in Poſſeſſion, for the Deviſor had a ſole Eſtate of the 
Reverſion in Fee held by Kni ervice in Capite. The 
ſecond Clauſe was, And that the King ſhall habe, &c. for 


Tail as Fee ſimple ;, and that the Will of every ſuch Deviſor 
of and for the two Parts of the ſaid Manors Reſidue, ſhall 


Lands. By which Branch it ſeems clearly, That if the De- 


ccc 


Tail, that the Deviſe ſhould be good for all the Manor in 


2. It was reſolved, That the faid Deviſe ſhould be good for 
two Parts of the Reverſions, and for the whole _ in 
| LY | Poflet- 


dive; diſpoſe, Stc. and it is * known that by ſuch * 
Þ A | | bay | 
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Poſſcfion, and that by the Meaning of the Makers of ths. 
Act _ both Branches to the End the Debts of the De- 


viſor ſhould be paid; and his laſt Will perfotmed, which 
was one of the aims! Mortives of — 


1 ng the ſaid Act; 


| uit ſpinoſa illa queſto, Vide (a) 14 (a) Dyer 468; 
His. Dyer 308. The Lord Page: bein the Queen's Te- 62515 ; 
_— Kuights Service in Capite, levied a Fine to the Uſe One? > 
of himlelf for Life; and afterwards to the Uſe of his elder * 
Son in Tail, and afterwards to the Uſe of his younger Son | 


in Tail, and afterwards to the Uſe of the right Heirs of 


the faid Lorc er; and died; the elder. Son of full Age 
ſued Livery, and paid the Value of the third Part of ths 7 
Land in Poſſeſſion, and the Moiety of the Reverſion in Fee, 
according to the uſual Rate: Which proves; That the Acts 
of (6) 32 & 34 H. 8. being in the Affirmative; and which (4); $cap;i, 
give the King Benefit in 155 of the Poſſeſſion, take not 34 1. 8. cap. 3. 
away ſuck Benefit which the Common Law gave the King 

for the Reverfion of the ſame Land. 

It was alſo reſolved, That altho (c) Hereditaments which 6% Co. Lit. 
of their Nature are not of any annual Value can't be deviſed, 111, b. 
yet if they be held in Capire, they ſhall reſtrain the Deviſe 3 C2. 747 b. 
of Manors, Lands, 9c. and ſhall make them void for a 3d * 
Part, for the Hereditament held by Knights Service in Ca- 
ite, need not be deviſeable. And the Chief Juſtice in his 
Argument for the more Perſpicuity, divided the ſaid intri- 
cate and prolix Acts into ſeveral Branches: The firſt Branch 
out of the ſaid Act of 34 H. 8. which has been mentioned 
before, All and ſingular Perſon and Perſons having a ſole 
Hate in Fee-/imple; &c. of and in any Manors, The 2d, 


Holden of the King by Knights Service in Chief. The zd is 


dut of the Act of 32 H. 8. Saving, &c. to the King the Cu- 

fady, Wardrip, or Primer Seiſin, the clear yearly Value of 

the third Part of the ſame Manors, Lands, & c. The fourth 

Clauſe is out of the Statute of 34 H. 8. May 4 diſpeſe; 

Will or aſſign two Parts of the ſame Manors, &c. The fifth 

Claiſe is out of the Act of 34 H. 8. That the K. Hall rake 

for his full third Part, &c. ſuch Manor, 2 2 &c. as ſhall 

deſten# as well of Inheritance in Fee-Tail as Fee ſimple. 

And out of theſe ſeveral Branches 6Times were obſerved ;/for 

(4) Fudlicis officium eſt, ut res; ita tempora rerum Lu#- (d) 10 Co. 
rere,quaſito tempd tutus eris, and omnia tempus habent & ba- 58 . 
ſua tempora tempus, The firſt time 18 tempus habendi; de- , Bulk. * 
Y Perſon having, &c. The ſecond Time is tempus tenendi, 

bolden of che K. &c; The zd Time is tempus diſponendi, may 


tion 


| | 0 
* 
” 
Of 


11 Co 24.2. 
Lu. Lit. 11. b. x, 
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Leonard Loviess Caſs. Pint x. 


g tion there is a Veſting either in the Subject or the King 


in the Subject, either by Act executed by the Com. Law in 
the Life of the King's Tenant, or by laſt Will, which veſts 
only by Force of theſe Acts; in the King, only by the 
Death of his Tenant, for then Wardſhip or Primer Seiſin 
veſts in him. The fourth Time is remprs appretiandi ſoy 
aſtimandi, the clear gearly Value, &c. The fifth Time is 
tempus providendi, pienam tertiam partem, to deſcend in 

Fee or in Tail, 4 third Part, &c. to dcſcend or come 


in Fee:ſimple. The fixth Time is by Conſtruction on all 
the Parts, s. tempus continuandi, ſeu tempus continuun. 
And it was held, That the faid three former Time: 
ught to concur, ſc. the Time of having, the Time of 
bolding, and the Time of 4iſpg/ing ought to concur toge 
ther; and therefore if a Man be ſeiſed of an Acre of Land 
in Fee held of the King by Knights Service in Capite, and 
of other two Acres in Fee beld in Socage, and the Tenant 
enfecffs his younger Son of the Acre held in Chief, and of 
one of the other Acres, To have to him and his Heirs ; and 
afterwards he -purchaſes Lands held in Socage, that in this 
| Caſe he may deviſe all the Lands newly .purchaſed held is 
Socage, and that for three Reaſons. 1. uſe he had no 
s held by Knight Service in Capite at the Time of the 
Deviſe, for the faid Acts have made a Marriage or Conjun- 
ction of the Lands which the King's Tenant had in So 
with the' Lands which he held of the. King by Knight 
Service in Capite ; for the Words of both the Acts are, E 
very Perſon, &c. having Manors, Lands, &c. may gue, 
aiſpoſe, &c. two Parts of the ſame Manors, Lands, &. 
And the Saving in the ſaid Act of 32 H. 8. is Saving 4 ful 
third Part, &c. of the ſame Manors, Lands, &c. ſo that 
when the Tenant has conveyed the Lands held in Capireto 
his younger Son, now when he makes his Will of the Lands 
newly purchaſed, he-has no Lands held of the King in (i 
pitę at the Time of the Devife, and the Statutes reftrait 
. only the Lands in Socage, which he had at the Timed 
the Having of the Lands held in Capite. 2. The ſaid Atv 
give him full Power and Authority to give, diff 
vill or afſign two Paris for the © Advantement of bs 
Wife, Preferment of his Children, or. Payment of lu 
Debts : So that when the Stat. has given him Power to con 
vey two Parts (whereof the Land held by Knight Sen 
vice in Capite is Part) the Intention of the Makers of tht 
Acts heyer . was to preſume him, who has according 
ö J i the 


by deſcent, as well of Eſtate of Inberitance in Fre- Tail as 
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the AR conveyed the Land, to have the ſame Land for any 


Intent or Purpoſe; and as it is reſolved in Might's Caſe in 
the 8th Part of my Reports, Trin. ) Pac. fol. 194. Land 
which is conveyed to one of the ſaid three Ends can't be ſaid 
(4) covinous, becauſe it is warranted by the AR. 3. The (% 8Co.163.b. 
reat Benefit which the King has by theſe Statutes was ob- 164. a. 
Frved, for the King's Tenant zz Capite before theſe Statutes ng * 
might have ſo conveyed the Land to any of the ſaid three 
Uſes, that the King ſhould never have (5) Ward ſhip nor Pri- ( Co Lir. 78 
mer Seiſtn, as appears in Sir Geo. Curſon s Caſe in the ſixth g C. 75-3: 
Part of my Reports f. 75. J. And therefore it would not be : * 
reaſonable to interpret the Statute in Prejudice of the Sub- 111, 12. 
ject againſt the expreſs Letter, g. by Saving a zd Part of the 
fame Lands which the King's Tenant then had, to extend it 
beyond the Words to Lands held in Socage, which he pur- 
chaſed after he had conveyed over the Land in Capite. But 
the greater Queſtion was, That if Leon. Lovies the Grand- 
father had conveyed (as was admitted) the Land held byKnt's - 
Service in Capite to Vn. Lovies his 2d Son in Fee, &c. with 
power of Revocation; ſo that he had Power over the Land, 
and might diſpoſe of it, if that ſhould reſtrain the Power of 
Leon. Lovies to deviſe all the Land in Socage newly purcha- 
fed. But the Ch, Juſtice held it all one for the Reaſons and 
Cauſes aforeſaid; and eo Pres, becauſe the Statutes gave 
him Power to give, diſpoſe, Sc. two Parts, Cc. at his Will 
and Pleaſure ; fo infomuch as his Will and Pleaſure appears 
toconvey the Land to William, as is aforeſaid, with Power 
of Revocation, he thereby purſues the Power which the Sta- 
tutes give him, 904 Nichols Juſt. conceſſit. And as theſeSta 
tutes have been put in Ure according to the expreſs Purview, 
altho'-Damage has accrued to the Subject, as in Vincents 
Caſe briefly vouched by the Lerd Dyer, 22 El. 367. It was 3 
refolved, That (c) if the King's Tenant by Knights Service (Co. Lit 78. b. 
in Capite conveys the Lands to the Uſe of his Wife and her — — we 
Heirs, or to the Uſe of his youngeſt Son and his Heirs, and 50 a 0h 90H 
dies, his eldeſt Son within Age, that altho' the Eldeſt Son be 
difinherited, yet aMictio addetur aflifto, he ſhall be in 
Ward to the King, altho'he has nothing by deſcent, by the x 8 78.2. 
expreſs Purview of the Statute : So no Interpretation ſhall (, Ck” 
be made for the Benefit of the King againſt the expreſs 123. a. 
Purview ; and therewith agrees Wray C. Juſt. in Butler and Sal Cent 239, 


Baker's Caſe 31. B. And therefore if a Woman the K.'s Te- — 4 ** 


pant in Capite has Iſſue a (4) Baſtard Daught. and conveys Guldbſ. 191. 


the Lands to her (e) Baſt. Daugh: and dies, the K. ſhall nor oa 430. 
bave Wardſhip; for if it be within the Statute of 3a H. 8. 77 535 


| : g | | > 3 ROLL al; 
It ought to be a Child in Law and Truth, and not in i Ander, 5 


M 3 Reputation 


= 


= Leonard Loyies's Caſe, Part X. 
(4)Dy345-pl.4- Reputation, as it is reſolved in Thornton's Ca ſe M. 15 89 18 
— —- ab El. Dy. (a) 345. Vide 12 El. (b) Dy. 296. and yet a Chan- 
(5) Dy. 296. try in (c) N was adjudged within the Act of 1 E. 
oy g. c. 14. 22 El, Dy, (4) 348. in the Dean of Paul's Caſe, 
2 2 Rol. Rep. And the Chief Juſtice ſaid, That it was reſolved in the 
Hob. 208. Court of Wards, Tyin. 25 Bl. That Where Sir Nicholas 
Goldsb. 93. (e) Strange * was the King's Tenant of the Manor of 
Mg e 315. Hunſtauton, and of divers Manors, Lands and Tenements 
1 ſones 2, 1, held in Capite in the County of Norfolk; and Hamond 
— 159, Strange his eldeſt Son and Heir apparent purchaſed the 
8. ſaid Manors, Lands and Tenements of him bona fide for 
(a) 55, 368. Money, and the ſaid Sir Nicholas died, the ſaid Hamond of 
pl. . full Age, and this Matter was found by, Office; and it was 
25 106. b. reſolved by May and Anderſon Chief Juſtices, That he 
LLeck.156 &c. ſh ould not pay Primer Seiſin, for the Words of the ſaid Sta- 
Jenk. Cent. 245. tutes are give (which im lies to be done ex mera liberali- 
N tate & voluntate : Vide Brafion, lib. 2. c. 5. F. 11.) and al- 
| — 4 Abf. tho the Words are, difpeſe and an, yet the Conclufion is 
11 Co. 13. a. for the Preferment of his Children, c. and Purchaſe can't 
(2) Palm. be called Preferment, for Every Preferment ought to be alſo 
Co. it, 78. a. ex mera liberalitate & ſpontanea voluntate, and accordingly 
it was reſolved (as then it was ſaid) in Porriges Caſe in an. 
12 El. And Rangal's Caſe in 4 & 5 P. & M. Dyer 158. 
sss cited by every one of the Juſtices in the Argument of 
D Dyer158. this Caſe. (F) A Map ſeiſed in Fee of Land of Socage 
135. 30 b. Tenure aſſures it to the Uſe of his Wife for ber Jointure in 
5 Co. 76-2, ann. 32 H. 8. and afterwards in ann. 2 E. 6. he purchaſes 
2 Brownl. 105. Lands held by Knights Service in Capite, and of two Parts 
thereof makes his Will and _ his Heir within Age, and 
if the Queen ſhould have any of the Socage Land to make 
à full third Part of the Whole, was the Queſtion : And re- 
ſolved ſhe ſhould not, for the Words of the Act of 34 UH. 8. 
of Explanation are, and having no Lands holden by Kright 
Service, which proves, that the Time of having, holding in 
Capite by Knights-Service, and of diſpoſing, ought to con- 
(g)Co.Lit.78:2- cur. And a (Difference was taken and agreed betweeng 
\- Diſpoſition, by act executed in the Life of the Devilor, 
and by his laſt Will in Writing: And therefore if a Man 
ſeiſed of Lands held in Socage of the yearly Value of twen- 
ty Pounds per auuum, and has no Lands held in Capite by 
Knights Service, and makes his Will in Writing, and there 
by deviſes the Socage Land to another in Fee, and after 
watels he purchaſes Lands held by Knights Service it 
Capitc, of the yearly Value of twenty Shilling, and 
dies, this Deviſe ſhall not be good for all the Sv 
cage Lands, for nothing is diſpoſed or transferred o. 
ver by the Will, till the Death of the Deviſor, and 
there was an Union of the Land held in Cafit, 
and of the Land of Socage Tenure, fo that the * of 
* aving 


* _ , 
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hauing, holding aud diſpoſing concur d, and therewith agree: 

the Opinion in Sutler and Baker's Caſe. So, and for the 5 . 
Reaſon it is there held, That if a (4) Man be ſeiſed of Lands () + ©o.15.4. 
held by N Service in Capite, and of Lands held in So- Co. Lit, 111. b. 
cage, and by his Will in Writing deviſes all the faid Lands, and Ao | 
afterwards aliens the Lands held in Capite, that this Deviſe is 
for all the Land in Socage; and many other Caſes to the 

like Effect put in Butler and Baker's Caſe which you may ſee 

there. And where the Stat. of 34 H. 8. ſaith, 220 Parts as well - 

of the ſaid Manors, Lands, Tenements, Rents and Heredita- 
ments, as of all andſingul. his other Rents and Hereditaments ; 

theſe laſt Words, as of all and ſingular his other Rents ought 

to have Reference to the Beginning of the Sentence, ſe. having 

4 ſole Eſtate, & c. of or in any Manors, Lands, &c. holden in 

Gapite. For if he has no Land in Capite, he is not reſtrained to 

deviſe but two Parts, for then he may deviſe the Whole: Buy 

theſe Words were neceſſary to be added, for the Beginning of 

this Branch extends only to enable the Tenant to deviſe, &c. 

two Parts of the Lands held in Captte only; and therefore jt 

was neceflary to add,” As alſd of all and ſingular his other Rents 
and Hereditament not holden in Capite by Knights Service: 

But all the Words together prove (as has been ſaid) that 

the Time of having, holding and diſpeſing ought to concur, / 
of As to the 4th Time, ſc. From what Time the Value of the - 
ge Lands whereof the King ſhall have the third Part ſhall, be 

in taken; it was re ſolved, that the Value ofthe Lands ſhall be 

ſes taken gs they are at the Time of the (/ Death of the K.'s (4) C. Lit. 
rts Tenant, for then by the Saving in Caſe of act executed, the 111. b. 

ind Title of Wardſhip and Primer Sein veſts in the Ring 3 
ke and in Caſe of Will it alſo takes Effect for two Parts by the 

re- Death of the Tenant, and the third Part deſcends to the 

8. Heir, of whom the King ſhall have the Wardſhip or Pri- 

ns mer Seiſin; ſo that rempus appreciandi ought to concur with 

1 the Time of the Death; but the Time of veſting in the 5 
on- dubject by act executed, and the Time of Value, do not | 
Na concur. And the Reſolution of Virgil (c) Parker's Caſe in (c) 8 Co.193.b. 
ſor, WM the cighth part of my Reports, the laſt Caſe, was cited and Co. Lit. 6. b. 


Jan a to be good Law: Where the Caſe was, That Virg. 
em arker was ſeiſed of the Manor of Fuſpil in Fee, held of 
'by Wl the King by Knights Service, as of his Dutchy of Lanca- 
ere: ſter, anno 27 El. made a Feoffment of half of the Manor to 
ter the Uſe of himſelf for Life, and afterwards to the Uſe of 
In Mary, whom he intended to marry, for Life, with di- 
and vers Remainders over; he married Mary Cory, and at- 
80. terwards deviſed the other half to divers, for Payment of 
bis Debts and Legacies, and died: Andꝭ it was reſolved, 


* 
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„That foraſmuch as the Advancement of his Wife is as well 


4  - , within the Statute, as Payment of his Debts, and the Stat. 
q es to, Value) pripcipally takes its Effect by the Death of the 
King's Tenant; for this Cauſe, altho' the Eftate of the Wife 
has t ne Precedency, it was reſolved, That the zd Part of the 
bens 118. 1 be taken (a) equally out of both Halfs, and not 
500. ny. b. out of the Half ſo deviſed only, and accordingly, as it appears ' 
. there, it had been reſolved divers Times before. As to 5. 
x Time, ſe. To provide a 5d Part to deſcend,ir is to be known, 
% That if a Man ſeiſed of certain Lands, Part of which is held 
= iin Capite by Knights Service of the yearly Value of 60 i. per 
3 8 ann. all which Lands he conveys to one of the ſaid three U- t 
ſes, and afterwards purchaſes Land of the yearly Value of j 
201. or more, in Tail or in Fee, and leaves it to deſcend for e 
the 3d Part due to the King, it is good enough, for this j 
Time to provide a 3d Part, need not concur with the Time þ 
of having, holding or diſpoſing by Act executed; but it is - 
ſufficient if this Time concurs with the Time of the Value, ſe, f 
the Time of the Death of the K.'sTenant ; and this 7 a 
the K. I 
1 
1 
at 
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by the expreſs Words of the Act of 34 H. 8.5. That 
ſhall take for his full zu Part ſuch Manors, Lands, &c. as 
Hall deſtend in Fee-Tail or Fee-ſimple, without any Words 
d. | of Reference or Reſtraint, or any Union made of theſe 
A Lands which deſcend with the Land held in Capite by 
1 Knights Service, as the other Clauſes aforeſaid are. As to 
= 6. Time, ſe. tempus continuum, to. ſome Purpoſe Time 
_ ought to continue uſgue ad mortem, and in ſome Caſe poſt 
& - mortem; 1765 ad merten, he Eſtate conveyed to any of the 
| faid three Purpoſes, ought to continue till the Death of the 
3) Moor 60). pong Tenant, as it is reſolved in (Þ) Bingham's Caſe; in 
enk Cent.. the ſecond Part of my Reports F 91. à. b. Poſt morten, 
1. The Tenure by Knights Service in Capite ought to con- 
tinue Poſt mortem, for if the Tenure be but during the Life 
(e) 3 Co. 34. b. of the Tenant, ſo that it doth not continue after his (c) 
Death, it will not reſtrain the Deviſe of the other Lands, as 
it is held in PBurler and Baker's Caſe. 2. The Eſtate 
of the Land held ought to continue after the Neath of 
f the Tenant ; and therefore if Tenant in Tail be to 
him and the Heirs Males of his Body, the Remain- 
der in Fee to another, of Land held by Knights Service 
in Capite, and he is ſeiſed of other Lands in Socage 
in Fee, and by his Will in Writing he deviſes all his So- 
cage Lands, and dies without Iſſue Male, in this Caſe the 
Deviſe is good for all the Socage Land, for the Eſtate of 
2® the Land held determined by his Death; ſo that there 
was no Cauſe of Wardſhip at the Common Law. The 
| me Law, if the Eſtate of the Land held be — 
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Condition after the Death of the Tenant. Vide 13 Elis. (4) Dyer 258. 
(a) Dyer fo. 3. The Privity of the Heir of the Ten't oughe TOs. 12 >. 
to. continue after his Death; and therefore if the King's 1 Keb. $00. 
Tenant in Capite conveys all his Land to any of the ſaid 2 Keb. 145. 


three Uſes, and is afterwards attainted of Treaſon, and efter- 1 76. b. 


wards he dies his Heir within Age, in this Caſe the King 2 Rol. 39. 


ſhall not have the-Wardſhip, - becauſe he dies without Heir + Rol Repbs. 
in Reſpe& of the Corruption of Blood, (Þ) as it was re- (Bak -- nao 


ſolved in Sir Everard (c) Dighy's Cafe, Mich.) Fac. in the Chron. 433. 
eighth Pare of my Reports, fol. 165. l. | | Wilſon's Hiſt. 
1. If the Uſes limited by the faid tripartite Indentures 77 


Queſtions at 


to William Lovies in Tail, with the Remainder over, are che Common 


jn Contingency or not? Or if the Uſes be immediately ex- Law. 


ecuted by the Statute of * 2) H. 8. of Uſes in William 27 H. 8. c. io. 


Lovies with the Remainders over? And the Chief Juſtice 


held, That the Ules were in (4) Contingency, and not ex- (4) 1 Rol. Rep. 


ecuted till the Death of Leonard Lovies the Grandfather, 436. 


for when he has by the ſaid Indentures limited to himſelf Lit. Rep. 219. 


an Eftare for Life, and _ the Matter Power to make 
Leaſes for Life, Lives or Years, without any Reftraint of 
Lives or Years, then when the Limitation is farther to the 
Uſe of the Performance of his Laſt Will and Teſtament, 
and to the Uſe of fach Perſon and Perſons ſeverally, to whom 
he by his Laſt Will ſhall deviſe amy Eftare or Eſtates, by 
theſe Words, without Queſtion he may deviſe the ſaid Land 
to any Perſon in Tail or in Fee, (for he has Power before 
to make Leaſes for Lives or Years, without any Limith- 
tion) and by Conſequence the Uſe limited to Williats Lo- 
vies in Tail, with all the Remainders over, are in Contin- 


For where it is (e) doubrful and incertain whether (,) 2 kel. (9% 


the Uſe or Eſtate limited i futuro will ever veſt in Eftate:3 Co. 20. 2 
or Intereſt or not, there the Uſe or Eſtate is ſaid to be Raym. 144. 
in Contingency, becauſe upon a future Contingent it may 

either veſt or never veſt, as the Contingent ſhall happen; 

and therefore there is a Difference betwixt ſuch a Contin- 

gency as aforeſaid, and a Limitation of Eſtates by Words - 

of Contingency, which extend upon the Limitation of 

former Eftates, and which veſt in Eftate or Intereſt imme- 

diately to take Effect in Poſſeſſion in futuro, as in's E. z. 

). (f) William leaſes to John for the Life of John, (f)2Bulſtr.130: 


tendring to William 40 5. Rent during the Life of M. Lit. Rep. 316, LS 


liam, and after the Death of Viiliam to John and bis Her) 67. 
Heirs, this Remainder to John can't veſt immediately, . 
becauſe venture it will never veſt in Eſtate or Inte- 
teſt, and the "Contingent in this Caſe is the Time of 
the Death of William, for if William dies, John living, 
the Remainder is good, but if Miliam ſurvives John 


and- 


yl 
3 So 23 * 
— — 


\ < - 


Leonard Lovies's Caſe; PARTY X 
(#)Plowd.334. and dies after him, the Remainder is void. Vide (a) Ph 
| Com. in Colthirſt's Caſe. Paſeh. 36 Elis. Rot. 348. inter 
- (6) Cart. 203. ( Acton and Hore in the roy þ Beneh, the Caſe was; 
1 _ That a Fine was levied to the Uſes of 4. and the Heir, 
2 P. , Males of his Body, till he or the Heirs Males of his Body 
has done ſuch a hing, and after ſuch Thing done to the 
Uſe of another in Tail, and dies without Idue without 
any Thing done: It was adjudged, That the Remainder 
was in Contingency, and never fell. If a Man has made 
ſeveral Leaſes of two ſeveral Acres of Land for two ſeve. 
ral and diftint Terms, as well in the Commencement as 
in the End, and afterwards makes a Leaſe of both Acres, 
to begin after the Determinations of the ſaid ſeveral Termi 
for forty Years, it ſhall not expect to begin after the laſt 
2 Cr. Jac. 259, _ 125 97 ſhall veſt r = _—_ reddendo 
a ſingula ſingulis, as it is adju in Juſt. Windbam's Ca 
Rel Reg d,, in the fiſth Part of my Reports E vide (4) 6 BY 
ep 284, Y 7 5 
40. 53. a good Caſe. Vide (e) Boraſton's Caſe inter Hinge and 
ban 85 ,. Ambry in the third Part of my Reports) for it veſts im- 
Moor 191. mediately in Intereſt, to begin in Poſſeſſion after the De- 
| (4) 2 Rol. Rep. termination of a former Term for Years. 1 in the Caſe 
Palm. 390. at Bar, nothing can veſt by the Deviſe to William Lovies, 
(e) 3 Co. 21.2. nor the Remainders over till the Death of the Deviſor, 
Cr. Jac. 461, becauſe he has Power by his Will to deviſe to any Perſon 
Palm 1,1, any Eſtate, be it in Fee-fimple if he will: Zrgo, it cant 
vel immediately in William Lovies, and by Conſequence 
in none of the Remainders; upon which it lbs: thee in 
6 Co. 18. a. the mean Time the Uſe of the Fee veſts ( again in Leo. 
— * 111. b. r the Grandfather, (as it was adjudged in Sir £4, 
Lit. Rep 288, Clere's Caſe) and then he was ſeiſed of Lands held in Ca 
21, pite at the Time of the Purchaſe of the ſaid eight Acres in 
493» 567- which, Cc. And for this Cauſe, he having diſpoſed two 
Car. 39. parts by Act executed according to the Statute, he cant 
' deviſe the ſaid eight Acres, For it appears by the Record, 
that he has conveyed by the Feoffment, Lands and Tene- 
ments of the yearly Value of 55. 65. 8 4. and the Land 
mentioned to be deviſed is but of the Value of 241. 145, 
10 d. per Annum, and the Feoffment can't extend to the 
ſaid eight Acres, for they wete purchaſed after; but being 
a Laſt Will ſhall be Direction to declare Uſes upon the 
Feoffment, and when,the Land ſhall paſs by the Will it 
ſelf, and when by the Feoffment. Vide the ſaid Caſe of 
Y Jenk. Cent: Sir (g) Ea Clere. But againſt this it was objected, That 
= the Fee which Leonard the Grandfather had by Opers 
5 lac. 4 tion of Law, vaniſhed by his Death, in as much as be 
Moor 476, 567. made no Diſpoſition of the Land in Fee-fimple by his 
Co. Litt. 11. b. Will, which was granted as had been reſolved before. But 


* 


Ws 


Cr. 


3 Keb. $38. it was anſwered and reſolved, That the ſaid Reyerſion 


In 


il 


PaxrX, Leonard Loviess Caſe. | 

kes expectant upon the Eſtate tail, did not vaniſh, as 
ful appears. Another Objection was made, That foraſ- 
much as the Words of the Statutes of 32.89 24 H. 8. are, 


ſoraſmuch 


Lawfully execute in his Life, &c. in this Ca 
as the ſaid Uſes were in Conti y, no Execution of any 
Eftate was, but after the of Leonard the Grandfa- 


ther, and ſo out of the Statute. To which it was anſwer- 
ed, That after the Death of the Leonard the Grandfa- 
ther, the ſaid Eſtates were derived, and took their Efſence | 
and Effect by Force of the ſaid (4) Feoffment- made, and () 6 Co. 18. x. 
ſo upon the Matter executed in his Life. Alſo it was held Oo. wy N11, b. 
by «6 Chief Juſtice, That the Remainder to Milliam Lo- ,"p,g * 
pies by the Will is contingent, foraſmuch as no Alienation 1 Bulſtr. 200. 
is found to be made by Thomas; for in Effect it is a Deviſe _ El. 878. 
to Thomas and his Heirs Males; provided, that if he aliens Fiebcic 39: 
jt, that then for Want of Iſſue Male of his Body, it ſhall Moor 262, 567, 
remain to William, c. So that there are two main Impe- | 
diments to the Remainder, ſc. that there was no Aliena- 
tion, and if there had been an Alienation, then alſo it 
would be re t, that after the Alienation the Land 
ſhould remain to William, and ſo quacungue via data the 
Remainder as this Caſe is doth not veſt in William. And 
the ſeveral Pennings of the Deviſe to Thomas with Contin- 

ency to ly over to William, and of the Deviſe to Mil. 
Nom and the Remainder over were obſerved, which prove 
ſeveral Intents in the Teſtator, as appears in (b) Eariche's (5) 2 Rol. Rep. 


Caſe, in the fiſth Part of my Reports, fo. 1 18. a. J. upon 24% 27% 


the Statute of (c) 32 H. 8. of Rents. But this Point was Giite, 


not reſolved by the Court. Another Point at the Common Vaugh. 48. 
Law was alſo moved in the Caſe, ſc. Whether the ſaid Re- 178 7 1 : 
vocation mentioned in the Record, was ſufficient or not: nen 
Touching which, there are three Things to be conſidered, 351. b. 
1. His Power reſerved to him by the Proviſo of Reyocation, IS. .. 
2. In the Revocation if he has purſued his Power ; Firſt, the 8055 44. b. 66.4. 
Words of the Power divide themſelves into five Branches. 7 Co. 38. b. 
1. That if the ſaid Leonard Lovies ſhall be diſpoſed 10 FR Ul vos. 
alter, change, or to make void pred fecffamentum, Sc. Gold⸗b. — ; 
2. Vel aliquem uſum ſeu uſus, 9c. ſuperius limitat\, 3. Vel 1 Ander 47. 
aliguem ſtatum vel ſtatus qui accreſeerent ſeu. execut' forent Co. Entr. 119. 
ratione alicujus uſus, Sc. 4. Aut ſi pred" Leonard' Lovies 1 = 302, 
Avus diſponeret' rebabere omnia &. ſingula pred" Maneria, 2 Leon. 153, 
Ee. vel aliquam partem eorundem, 5. Vel eadem Maneria 3 Leon. 59. 
vel aliquam partem eorundem diſponere vel donare in ali- 
— alio modo, vel eadem aut aliquam partem eorundem re- 
abere eidem Leonard & Hered' ſuis, ut in priſtino ſtatu . 

ſuo, Sc. & ſuperinde ſignificar' voluntat & beneplacit' ſuum | 
inde to the Feoffees or any of them, c. qd" tunc immediate, 
Oc. the Manors, c. ſhould be to the Uſe of Leonard the 

ther L irs, ut in priſtino ſtatu ſua. 
R 


* 


. of the Premiſſes, ſhall be void; and admitting that the 
Force, and qnvax another to ſtand as a Deed, and of ſuch 


 mtterly froftrate and vord,, Cc. - 3. The Nature of the 


rations and Limitations of the Uſes in the Indenture at the 


3 my to the Feoffees that fo much of the Feoffment and In 
e 


fubſequent. Alſo he declures, 7'hat fo much of the Fal 


teration or Change, 1 p00 4 former Eſſence, as the 
Rule of the Logician is, (4 


1 


5 Leonard Lovies's Caſe. Parr y_ 
Then the Revocation ſtands upon two Parts: 1. He figni- 


dentures which concerns certain Manors ſhell be void, which 

was objected cant be, becauſe the Indenture was made 
26 Sept. anno 12 Elis. Regine, and the Feoffment wy 
made 28 Spt. following, and therefore the Indenture pre- 
cedent can t avoid the Feoffment which paſſed by Li 


ment and Indentures, and no more, as concern only Parcel 


Indentures may be avoided, and made void 
can't be avoided in Part, g. the Deed of In- 
one Manor to be made void and to loſe in 


rg] 1 
in all, yet the 
nes ganas 


as it was objected, is the ſecond Branch, 5. I will 
that fo much and no more of the ſaid Feoffment and Inden. 
tures, and every Clanſe and Article therein contained, to be 


"Things to be revoked was confidered, That all the Decle- 
Time of the Deed of Revocation, were only in Contingen- 
cy, and nothing in Eſtate in Poſſeflion, Reverſion, or 

mainder or in [ntereſt, but only in Poſſibility, which cant 
be revoked, or changed, or altered; for + Reyocation, Al. 


Mo NF 0 Poo oo kc «a as a © 


) Omms privatio preſupponit 
habitum: And altho future Powers and Authorities — 
to Eſtates, as a Power to make Leaſes, c. given to him ft 
who has an Eftate for Life may with the Eftates be revo- 


| ked; yet it was objected, That when all is in Contin ency , 
or Poſſibility it cant be revoked ; and the Uſe, whic by þ 
tion of Law was veſted in Leonard Lovies the Grand- 7 

father, can't be revoked, for rhe Proviſo of the Indenturet 5 
extends only to Uſes declared by the fame Indentures, and * 
not to an Uſe created by the Law. . But it was anſwered if 53 
and unanimouſly reſolved by the Court, That the Revoct ry 
tion was good: For Uſes and Powers in Contingency and Li 
Poſſibility, may by mutual Aﬀent of the Parties be 3) rei 
voked and determined, for as they may be raiſed by Inden Gr 


either before or after their Eſſence. And it was re 

ow Clauſe and Article therein contained, extend to al 
ps U 

' rience, 3. That Eftates limited to 1, 2, 3, Sc. Sons, 


fore any is born, are uſually by the like Proviſdes, and with 
out Queſtion daily revoked. And without Queſtion the 


ture, ſo by Proviſo or Limitation annexed to them in the 
fame Indenture, they may be extinguiſhed and deftroyed, 


folved, that theſe Words, The ſaid Indentures, and. eve. 


Ules and Limitation in Contingency and Poflibilr 
ty. And this Reſolution concurs with common 944 


Indem 


* 


— 
i 


J - — 
* 


pur X. Leohard Lovies's Cue... 3 


Iadentures, as to the Nirestian and Declaratiam of Uſes, 
re and if he 
Operation as to F & taken away e (a) 'Proviſo 41 
n Part is to the 3 — 277 T i 
for ; Songs in't at 2 Kol. 792. 
' where Leonard Lovies had an Uſe veſted in him. by. Bar, | 
ration of Law upon the Feoffment, till other Declaration 
was made by his Will, now by the Revocation he has an 
abſolute Eſtate in Fee-fimple, ut in priſtizo ſtatu ſuo with- 


J 


out any Limitation. | 
Alſo the Chief Juſtice held, That the faid Deviſe to 
Thomas was but for Years, becauſe it is ſo deviſed in ex- g 
ſs Words, and againſt the expreſs Words, no Inference or 
nterpretation ſhall be admitted in this Caſe, for the Words 
are, Item, I give, grant, will and bequeath, to my Son 
Thomas all my Manors, &c. To have and to hold to my ſaid 
Son Thomas, and to the Heirs Males of his Body lawſully 
_— from and after my Death, for and during the 


erm of (b) 500 Years then next enſuing fully to be com- (5) Moer 37%, * 


pleat and ended, &c. and the Remainders to William Lo- 50. 

vies and others, to every of them and to their ſeveral Heirs bar 62,6}. 
Mates of their Bodies, without any Reſtraint to any Num- 821, N 
ber of Years, and note, the Liberty given to Thomas is in 2 Brownl. 104. 
theſe Words, OrHerwiſe than to leaſe, &c. the ſame for Years . 
determinable upon the Death of any three Perſons or leſt 351. p. Leg. 
Number of Perſons: But in the Liberty given to William „ 
and the others, the Words, Orherwiſe than they may laav- te) Gu hn 
fully do by the Statute of 32 H. 8. Which Act he doth not (4) Br. Eſtare” 
mention in the Deviſe to Thomas: So infomuch as Thomas 3* © 

has an Eftate but for 500 Years, ſo long as he has Iſſue of * x ber 
his Body he ow him Power only to demiſe for Years, but 6 517 Rol. 611, 
to William who has an Eſtate in Tail, he leaves him Power 741, 831, 915,” 
to leaſe the Lands for three Lives or 21 Years, according 2 4 IR 

to the Statute of 32 H. 8. which gives ſuch Power to Te- zRol Re. tag. 
nant in Tail, and therewith agrees Winch Juſtice. But 424- 
theſe Words, During the Term of 500 Years, will make a C. _ 1 
Limitation to a Term of Years to determine it for Want of 9 n 
Ifſuc Male. And that it is but (c) a Term for Years in Swinb. 135. 
Grants, the Books are expreſs in the Point, (4) 11 Ap. 21. y 2 
33 P. 17. 39 E. 3. 37. 19 E. z. Accompt 56. 9 H. 6. a © 
58. 22 H. 6.33. 34 H. 6. 27. Litt. 168. 10 Elis. Dyer Dyer 7. pl. 8. 
276. Vide 21 H. 8. (e) Br. Eſtates, the like. But as cr 2, . 


ent.333,374. 


to that Point which had been controverted betwixt this 1 Bulſt: 
Court and the Court of King's Bench, in a Sandy — 192. ths 
tion brought upon this Deviſe, no Reſolution as to that 4. Leen. 246. 
Point, was now given by the Court. Notre, Reader, if a Palm. 334. 


Term be deviſed to one and the Heirs Males of his Moor 758, 807, 


Body, bis Heir ſhall got have it, bus bis Executors, for f. N. C. ae, 
| . | a Term & 334 


r. Jac. 510. 


% 


- 


== \ 


Lechard Lovies' Cafe. Parr X. 


(a) go $47. 4 Term which is but a Chattel cat't (3) be entailed; and 


Rep129: ſuch Deviſce may well alien the Term to whom he pleaſes, 

And fo it was adjudged 7rin. 18 His, in the King's Bench 

in Peacock's Caſe, and anno 31 Elis. reſolved by Anderſon 

x and Walmeſley, bei refered to them out of the Chancery, 
uy Eliz. 143- between I 


Hill 


PA 


Hill. 8 Jac. Regis. 


Door Leyfield's Caſe, 


. 
: 


bn (a) Leyfield Doctor of Divinity brought an Action (e) 1 Butt 
of Treſpaſs in the 1 Bench, Hill. 8 Fac. Regis, tt ae. 317 = 
Rot. 1282. againſt Henry Hillary, for Corn and Hay taken . 
and carried away at Ol Cleve in the County of Somerſer. 

The Defendant pleaded in Bar, That 7 7 Elizabeth was 

ſeiſed of the Rectory of Old Cleve in the ſame County in 

her Demeſne as of Fee as in Right of the Crown of Eng- 

land; and by her Letters Patent 20 Zuni 35 of her Reigh 

(without ſaying (5) here ſhewed forth) demiſed the ſaid (5) i Bulſtr. 
ReQtory to Conand Prowſe for his Life, who 16 Fan; anno 154 

; 7ac. Regis demiſed the ſaid Rectory to George Pincomb SRO, His 
for eight Years, if the ſaid Conand tam diu viveret; and 172, 4 
that the Defendant as Servant to the ſaid George took the 1 Rol Repazz1. 
Corn and Hay as Tithes ſevered from the nine Parts, and {> —_ 
werred the Life of the ſaid Conand: Upon which the 
Paint? demurr'd in Law, and ſhewed the Cauſe of his # 
Demurrer, becauſe the Defendant's Plea amounted to the 

(c) General Iſſue. And it was adjudged in the King's (e) Winch 20. 
Bench; Thet the Bar was inſufficient, becauſe the Defen- JIenkias Ceut. 
dant in his Plea (4) did not ſhew to the Court the Let- (J Cr. Eli. 
ters Patent of Queen Elizabeth, made to Conan Proſe, 146, 217. 
which the Court took to be Matter of (e) Subſtance, and 1 Lcon-178. 
which the Defendant ought to have ſhewed forth, al- Cr I mob, oh 


lac. 317. 


tho he, in whoſe Right he juſtified, had but Part of the Lit. Rep. 306. 


Etate. Whereupon a Writ of Error was brought in the (e)Co.Lir.72.a. 

Exchequer-Chamber, and there two Errors were maved; - 

one, which was affighed by the Plaintiff for his Cauſe 

of Demurrer, s. That the ſaid Plea amounted to the 

General Iſſue, becauſe the Defendant gave the. Plaintiff 
e | no a 


* 


ſet tent, whereas you was not inſtituted nor inducted, took f 


(a) rLeon- 44, not of Subſtance ; and therefore by the Stat. of (a) 2) Flix 


Jenk Cent." 33- Title of Preſcription ; and that the Corn was ſevered 


Doctor Leyhield's Caſe. Parry 

no Colour, in which Caſe no Judgm. ought to have been gie 
againſt the Def. but the Court ought to have ruled him 9 

| anſwer over; the Second, That for Want of ſhewing the ſal 
Letters Patent, the Court ought not to have given Judgn 
againſt the De fend. for two Reaſons, 1. Becauſe by Law the 
Letters Patent need not be ſhewed forth. 2. If they ough 
to have been ſhewed, yet that is but Matter of Form, ar 


PR - 
. - 1 
©, _ 


$0, 193, 311. Reg. c. 5. foraſmuch as he has not ſhewed it for any Cauſe 
Gr. Eli. 232; of his Demur. he ſhall not take Advantage of it. As to th 
232, 301, firſt, it was objected, That the ſaid Plea in Bar amounts u 
utt. IF. the (Y General Iſſue, becauſe the Defend. has not given any 
—— oh Colour to the Plain', nor any Poſſeſſion upon which he may 
Goldsb. 37,47, ground his Action, and thereupon they cited (c) 2 1 E.455.6 
48, 49. , fa Treſpaſs for certain-Cart-loads of Oats taken and carried 
_ be Ma away at Boamon, againſt the Prior of Boar”; the Def. ſaid 
1 Anderſ, 150, That the Corn was growing in a certain Place in g. in the Px 
I51, ante riſh of Som, whereof he was Parſon imparſpnee, and (be 
' + ac hg ing oblig'd by the Rule of the Court to ſhew how he came 
b to the ſame Parſonage) ſaid, That he had the propre 
r 


om the 
_—_ 7*-*- nine Parts, and that he took them as his own Goods (and gun 
(5)Cr.Car. 155. Colour) that he delivered them to one . who delivered then 
Cr. El. 146. to the Pl. to keep, and the Def. took them. And in (4, © 
Cr-]ac-165, H. 3e. 4. Robert, Parlon of the Church of Clifford, brougulſif vb 
i Sid, 106. an Action ef Treſpaſs againſt divers, and declared of hi has 
(<)11 cen der Goods taken and carried away, 5. Wheat, Barley, three (offi ©* 
hots ay verlets, and three Blankets. As to the Wheat an Barley, the bre 
Poſtea go, b. Defendant ſaid, That before the Treſpaſs one 4. was Para * 
Br. Colour 59. of the ſaid Church, and the Pariſh, had ſowed their Lan 
645 br. Colour with Wheat and Barley the firſt Day of May, and afterward d 
20. the ſame Day the ſaid . made the Defend. his Executs this 
Pr. Emble- and died; and gave Colour to the Plaintiff, That he \ 
Poltes 91 a. inſtituted and inducted Parſon of the ſaid Church, and Dei 
* terwards the Pariſhioners ſevered the Corn from the m h 
Parts, and the. Plaintiff as Parſon took the Corn, and Per 
| © Defengants as Executors took, it out of his Poſſeſſion. Au” 

Q Br. Juriſ- 19 (e) H. 6. 20, 4. h. In Treſpaſs againſt F. Prior of L. 
diQion 41-. Breaking of bis Cloſe, and taking and carrying away | 

wo Ju Graſs i Cocks. The Defend. as to the Cloſe pleads 
Br. Colour 14 his Frechold, as to the Cocks, he ſaid, That he himſel . 
Poſtea 91.8: Parſon imparſonee, and that the Place where is ſo mull” 
| Land of ſuch a Town within the ſame Pariſh, (and he a 
compell'd by the Court to give a Name to the Place) 
that the Cocks were there growing, and ſeyered from "hy 
nine Parts; and. you claiming to be Parſon of the 1a an 
Church by the King's Preſentment by his Letters ! 
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par N Doctor Loyficld's Caſo 80 7 


* 

en fame Cocks, and we took them again, and there Forreſt and 

0 Neurom conceived that the Colour was not good. And in- . 

aid 5. 4. The (a) Vicat of Saltaſb brought an Action of Treſpaſs (4) Poſt. ot & _ - 
M0, r carry ing away his Gogds in S. The Def. alledged, that the gr. Nep. 78. 

the Dean of wy op! was Parſon of S. and that he as Servant 8 

ob: WW took the as his Mafter's Goods, and the Pl. would have 


(WW taken them from him, and he would not ſuffer him; and ruled 

by the Court no Plea, becauſe the Def did not acknowledge 

ue WW any Poſſe ſſion in the Pl. nor Property in him at any Time 

the WF of the ſaid Goods. 5) 34 H. 6. 10. 1. The Abbot of St, (5)Polt, 91. 4. 
au Mary of Zork brought an Action of Treſpaſs againſt Fob Par- tl Rr 19.'Þ, 
7M fon of the Chufch of D. for taking of 30 /. at D. in the Cbun- den ip. . 
may of York. The Def. ſaid, That there is a Chapel of our La- Br. Property 7, 
5.4 ID the City of York in the Defendant's Pariſh," in which Br. . 
apel there is an Image of our Lady, ta wh ich the People u- 6 

ad ſed to offer Gold and Silver; and that the ſaid 30 /. were of- 

pr ſered chere, and that he took them away, as he lawfully might, 

and gave Colour to the Pl. 3. That he delivered the Money to 

$. to keep for the Defendant's Uſe, who delivered the Mo- 

ney to the Pl. and the Def. took it out of his Poſſeſſion, Ec: 3 
And in 39 H. 6. 1. 5.89 2. 4. In (c) Treſpaſs, the Pl. declared (e) Polt. 51. 
of two Horſes wrongfully taken; the Def. ſaid; That the Ld. Bac 1. fy 
Latimer is Lord of the Barony of -Godford, which is an an- 
cient Barony, and has been Time out of Mind, Sc. Within 

which he and all his Anceſtors, and all thoſe whoſe Eftate he 

has in the Barony, have had Waifand Stray a Tempore cujus, 

Oe. And further ſaid, That the ſaid Horſes were ſtollen and 

brought within the Barony, where, c. and there the Horſes 

waived, wherefore the Def. as Servant to the ſaid Lord, and 

by his Commandment feiſed, Cc. and the Pl. took them, 

and the Def. took them again; and Exception was taken to 

this Plea, becauſe the Def. gave not the Pl. any Colour: 

For altho' they wete Waits out of his Franchiſe, and the 

Defend. ſeiſed them, the Pl. has no Colour to take them; 

here fore the Def. ſaid, That the Pl. ſuppoſing that the Pro- 

perty was in him before the Stealing took them, but per to- 

aum Curiam the Plea is nought, without ſaying in Fact that 

the Property was in him; wherefore he pleaded accordingly. 

And many other Caſes were put to this Purpoſe, which I pur- 1) 85 | 
yoſely omit; Vide (4) 22 E. 4. 23. b. Againſt which it was (4? Br. Colour 


arpucd by the Counſel on the other Side, That in thisCafſe it kr.Propertysy, 
dot neceſſary to giveColour,for two Reaſons. t. Becauſe the Br. Juriſdiftion 
m * 9 a 6 — 79. 
be Ve juſtifies as Servant. 2. Becauſe the Beginning of the ) pot. 88 b. 
e) Bar is with the Queen's Letters Patent. As to the firſt, (e) Br Colour $8. 


BE. 4. 3. 4. was cited, where in an Action of Treſpaſs for Br. Trayciſe © | 
breaking his Cloſe, and 30 Loads of Wheat taken and carried Jn, 3s 
| N * : away. Cr. El. 76. | 1 


(a) Doc. pla. the Plaintiff, becauſe in all Caſes where'a Man juſtifies as ( 
20, 
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ſeiſed of a Carve of Land, whereof.the Place, Ec. in his De- 
meſn as of Fee, and ſowed the fame Land with Wheat, and 
that the Def. as his Servant, and by hisCommandment entred 
into the ſame Land and cut the Wheat, and carried it away, 
as he lawfully might. And it was moved, That the Bar wasin- 
ſufficient becauſe theDef.gave noColour : And it was held by 
all theJuſtices, that he ſhould not in this Caſe give Colour to 


Servant to another, and by his Commandment, he ſhall not 


Cr. [ac.229. give the Pl. any Colour. As to 2. Colour always ought to be 


(5)Polt. 91. b. given by him who is (J) firſt in the Conveyance, or elſe all 
©) Br. Colour before is waived ; and therewith agree (c) 10 H. J. 14.6. 


Poſter 91. b. 15 E. 4. 32. 4. (4) 18 E. 4 10. 4. 


(e) 22 E. 4. 25. a. And 


(4) Br. Colour in this Caſe Q. El. is the firſt in Conveyance by her Letters 


F. 
r. Title 52. 


Patent, and the Def. can t ſuppoſe that the Pl. claims by 


Br. Trov. 354. former Letters Patent, for then that would give the Pl. a 
9 Br. Colour good Title; as in 12 H. 6. Colour 54. In Treſpaſs for break - 
63. 


ing his Cloſe, the Def. ſaid, That one H. enfeoffed him, 


O bog. pla. and the Pl. claiming () by Colour of a Leaſe made to him 


73, 326. 


for Term of Years before the Feoffment, Where. nothing 
paſſed, entred, c. And there Fitzherbert conceives that 
the Plea is not good ; for if ſuch Leaſe was, it paſles pre- 
ſently, and when he pleads that the Plaintiff claiming by 
Colour of a Leaſe for Years, where nothing paſſes, it is re- 
pugnant in it ſelf: For when he ſays by Colour of a Leaſe, 
this word [Zeaſe, implies a Leaſe in Law, for otherwiſe it 


O Dod. pla. is no Leaſe, As in Aſſiſe, it is (g) no Plea to ſay, that one 


3, 293. 


4:l, nt. 59. b. 


273.2. 


H. enfeoffed him, and the Plaintiff claiming by Colour of 4 
Feoffment where nothing paſſed entred, for the Law in- 


oct. & Stud. tends it is no Feoffm. without Livery ; and therefore it is 
(hy Dod. pla. the (Y) Uſe to plead, That the Plaintiff claiming by Colour 


75,293. 


of a Deed of Feoffment where nothing paſſed, c. for by 
the Deed without Livery nothing in Truth paſſed. So if the 


Def. ſhould ſay in the Cafe at Bar, That the Pl. claiming in 


by Colour of a former Grant of the ſaid Queen by her Let- 
ters Patent, c, that implies a lawful Grant, c. But both, 
thoſe Reaſons were difallowed by the Juſtices. For as to 
the firſt, It is true, when the Defendant in "Treſpaſs, c 


© Aeg pleads, that the (i) Freehold is im F. S. and that he by his 
Cr 


76 Commandment entred; or that J. & is ſeiſed in his De- 


i — meſn as of Fee, which is all one (as the Book is in (018 
Ant. 89. a. E. 4.) and that the Defendant as his Servant, and by his 
Br, Colour 54. Commandment entred, there he need not give any Co 


2 A 76. lour, becauſe notwithſtanding the Fee or Freehold be to 


Cr. El. 


Do. pla. 76. one, yet the Pl. may have a Leaſe for-Years, Ec. and there- 
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Pr . Doctor Leyfield / Cut. 50 
4 with aprees 22 H. 6. 50, 4, But when ſpecial Title is made, Dog. pla. 76. 
as in 2 R; 3. 8. 4. Joh. Atxwood brought Treſpaſs of breaking E El. 76. 
of his Cloſe againit one John Dingle and Wm, Dingle; the * * 
; Defendants ſaid, That one Tho. Atwood was ſeiſed thereof, 
and enfeoffed 7. B. and R. &. who enfeoffed Sir 8 Nor- 
bury, Kut and the ſaid J. Dingle in his own Right, and the 
faid M. as Servant to him, Oc. and gave Colour to the Pl. i 
by the faid Z. Atwood: And 1 H. 7. 19. 4. b. Rob. Redueſb br 
brought a Writ of Foreible Entry upon the Stat. of 8 H. 6. 8 Hl. 6. C.. 
againft J. H. qui placitavit quod Iban Hoke & Hen At- 
o fuer Keil, Sc. & feoffaverunt Fines & Sackvile in 
Nou, and the Def. ut ſerviens, Sc. & dedit colorem prout 
ortet, and traverſed the Force; for when the Def. makes 
jal Title to him in whoſe Right he juſtifies as Servant, 
re it ſhall not be intended that the Fl. has any Intereſt in 
the Land, and fo is the Difference. As to 2d Reaſon, The Dod. pla. 77: 
Def. ought to give Colour by former Letters Patent, 4d co- 127 
bore quartnaam littrarum patentium fact pred” the Pl. de * 
tenementis Pr ed” ante, &c. pro termino, &c. ubi nihil tran- 
Hit, and he ſhall not ſay that the Pl. claiming colore conceſ- 
fronts fur dimifſeonis, Ec. but colore literarum patentium, 
e. and that the Colour ſhall be given in ſuch Caſe, ap- 
pears in ) H. 7.14.4. where in the ſame Caſe, Colour was 
given. a c F 9 
But it was reſolved, That in Caſe at Bar Colour ought Doc. pls. 77. 
nat to be given to the Pl. And the Reaſon that Colour ſhall 85 _ = 
be given in a Writ of Entry ſur diſſeiſin, Writ of Entry in * 
Nature f  Afeſe,  Afaſe, Treſpaſs, Sc. is, That the Law, 
(which prefers and favours Certainty as the Mother of quiet 
and repoſe) to the Intent that either the Court ſhall adjudgs 
thereupon if the Pl. demurs, or that a certain Iflue may be ta- 
upon one certain Point, requires that the Def. when he 
pleads ſuch ſpecial Plea, that notwithſtanding that the Plaint. 
8 have Right, the Def. ſhall give Colour to the Pl. to the 
End that his Plea ſhall not amount to the general Iſſue, and ſo 
to leave all the Matter at large to the Jury, which will be full 
of 3 and Perplexity of Matter. And altho Colour is 
bat a Fiction, yet lex fingit uli ſubſiſtit equitas : Vide Doctor | 
and Student, c. 53. f. x60. But when the ſpecial Matter of Dock. pla. 77. 
the Plea, notwithſfanding that the Pl. had Right before, utter- 
ly bars him of his Right, in ſuch Caſe the Def. need not 
gre any Colour, becauſe he bars the Plaintiff of his 
ight, If he had any; in which - Caſe it would be in 
vain to give the Plaintiff Colour, where it Note 
upon the Matter of the Plea that he had no Right. 
For therefore in a real Action, as Aſiſe, Writ of 2. 
Entry in Nature of Aſiſe, Oc. if a collateral War- f 
tanty be pleaded, and ag? Defendant relies upon it | 
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eee 41. and (4) 2 Hs, 50. a. If in Treſpaſs for Goods taken away b 
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(e) Fitz. Co- and waived em within his Manor, wherefore the Def. ſeiſed 


(f — bound to ſhew expre 0 in whom the Property was. The thi 


7. 
GO Ant. 93. b. for Wreck gives Colour; it is held in 21 E. 4. 18. 


n 1 
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"HAT 3 Doctor Leyfield's Caſe. Parr X. 
or if anEftop. be pleaded, or a Fine levied withProclamationg, 
Sc. there it is not neceſſary to give any Colour, becauſe 


(s) Poſt, 97, b. the PL is (a) barred altho he had Right; and therewith a. 


* 


groes 35 H. C. Treſpaſs 160. So, and for the ſame Reaſon, If 
the Def. conveys to himſelf a Title by Act of Parliament, as it 
is held in 3 E. 4. 2. 4. B. when one juſtifies his Entry by g 
| Cauſe which binds the Pl. or his Blood for ever, he ſhall not 
(Fer Treſ. give any Colour: And therewith agrees (5) 22 F. 4.4, 4. l. 
Br. Cclbur gi. Lide (c) 5 H. 5. 10.4.3 E. 3. tit. Af. But ifa Man pleads a De- 
Dod. pla.76. b, ſcent in Bar, yet the Def. ought to give Colour,for that binds 
(e) dr. Colour the Poſſeſſion, and not the Right, as it is agreed in 19 H. 6. 


rea 90. a, the Def. juſtifies, becauſe he has Waif within his Manor; 
and ſhews, that one ſtole the ſaid Goods de gquodam ignoto, 


2 em, it is without any Colour, and therewith agrees (e) 

— — 12 E. 4, . But ĩt was rs held by all the Tuftices, That C 

e Biens 62. Br. if the Def. had ſaid, that A. was poſſeſſe the $ 23 nc 
if th f. had ſai * ſſed of the Good 

DoR. pf.) of his proper Goods, and that one Z. had ſtoln the Goods . de 

er p 77. ſupra, that he ought to give Colour to the Pl. for then be 

proves that no Property was in the Pl. ſo he had no Colour 

of Action; but there in the ſame Caſe he ſhews that they Wh ®* 

were ſtoln extra poſſeſſionem eujuſdam ignoti, ſo it is not de ſol 

nied but that the Pro rty was to the Plaintiff, and he is not ſh 


fame Law of a ( f) Sale in Market overt, if he had ſaid, 
That ſuch a one ſold them, he need not give Colour; but 


if he ſays, That ſuch a one was poſſeſſed of the Goods as of fi l 
j his proper Goods, and ſold em him in Market overt,he ought 15 
1 (s) 12. f. b. to give Colour: And all this appears in the ſaid Book of (g) 1: ;*” 
. 9 E. 4, 5- 3. But I conceive, that the ſaid Caſe is not well te 2 
ported, for the Reaſon there given makes againſt the Opi , 
nion of the Juſtices; for their Reaſon is, That the Pleaſhal "4 
not be good without Colour, when the Property. is alledged 10 
in a certain Perſon, becauſe it is proved, that no Property wu K 
to the Pl. and fo he had no Colour of Action: Ergo, it is4 ef 
Reaſon that no Colour ſhall be given, becauſe it is an ab ;"e 
olute bar of the Property, and of all the Plaintiffs right, s ** 
rs before. And fo is the Book in 32 H.6.1. 4. B. in the af N 
ame Caſe when the Property is alledged in a Perſon cer or 1 
th Br. Colour and therewith agrees (021 E.. 18. b. and (i) 2 1E. 4. 65. a.Ant ba 
where in(k)9 E.4.22. a. the Defendant when he juſtifie P f 


Br. Trav. 67. and 21 E. 4. 65. 4. that in ſuch Caſe no Colout the 
Br. Colour 59. ſhall be given, end the Reaſon of all the other Book 1” 
Dent Go — agrees with it. So when the Matter of the aß gn 
27. bars the Right of the Plaintiff, no Colour ſhall be given 

Br. Colour 31. : | Alb 


Wh i 
* 


n 5 . * 
no Colour hall e himſelf (a) by nt 91 * 
when a Man pleads to R 6. ( 6 H . himſelf, (e) Dost pl 50 
no Colour ſhall be gi the Writ, or to the AQ: 7. 14. B. Alſo (6) Br. Tre. 
Tithes, which i be Caf (2) 21 EA. 4. And fo of the Writ, ge Sager; 
not give Colour fs 2 Caſe as Bar, he whojuſtifi * Caſe of ty 88 77. 
Cover n th r to whom ſoever the Pro es for em ſhall 5s. _ 
ken, And the _ 8 the nine Parts nt — * wits Dog. la. 76. 

: h agrees 12 F. : o the par © 209 & 
EO inn ESE tho a dre fo 
Colour Part. 1. In the Caſe of ( put on J- 
r Tube“) Brien Oh alt thers 288 
good without agen oats; iven, for Aal es i. D; Eke i9. 
there Colour was 1. the Caſe of (g) 21 H. 6 Try 2 
Opinion in () x n, but by no Rule of the Co 6. 30. 4. fupra- 4.65.4. 

19 H. G. is not to the C 2 urt, and the (g) A 
t 2 . . 88. 
oak upon him to give Gol if an eee br fc 2 
not of Tiches but odere The Cafe of (;) _ ſuch g.. Comp 20, 
2 other J t)2 H. 4. is ; n 
embled'sthirGueI theGae of) 3477 6.10. cen 09H a 
fairh.If S ; N there Moil towards els End : noColour 22 . g 
an Image, in th Gate my Goods or Money, and eo Cafe, Firz. Colour 7 
fold a 'olled in 2 Ow _ againſt *"y A be” Goods 3 00 — x 14. 
ſhall - Fair or Market, i : $ a89.2, 
CE Ce En geen Sen Die 
perry 2 ot 1 when the Def. Ke 5 NE 2.4, 10 Trefp. 70. 
regs : Andit 3 * 10K that no Colour oa b bee * 
er Books, that no ore by (o) 12 E. 4, 5. B. and the r. Property 7. 
Deen alledoos Colour ſhall be given in C B. and the 15 Colour 3. 
00 Cr. El. 
bona cu ges that the Goods ſt Caſe where the 485. 
0 * Lr 6 2 in be E 9 Ke of Br. Colour 3 * 
this Caſe to gi er ſaith, Quære If it is n le ot e P'2: 79+ 
Propert give Colour to the Pl. bec is neceflary in ls n 
e een eee „ 
there ants the Ples Is uod withon the Br. Eſtray 6. 
nn ing 
avowed for W 5 E. 3, where he gave no Col alter in  Dod. pla. 7 
s in Hill. (9) . of the Sea, and the Caſe which dere he (p)Supre, 
ern as E. 3. 3. 4. Win. de Newport of London 8 
of the Taki gainſt Sir Henry de Nevil, K brought q Firs. Res 
axing of his Good il, Kt. and declared plevia 41. 
of Herrings in the T s to the Value, Sc. 5. ten Laft 
pleaded, hat th 'L; own of Walring. The De fend 8 
7 of the Fang aſts of Herrings were caſt b "Þ ant 
alring, where be of any Ward upon his L d in 
5 Defendant had 1 —4 had declared; ad ther 
whole T Franchiſe of W 
bie own Goods ; endant to his Brier oo, if 
this Writ ? And udgment if he ſhould be ga. rr” ſo 
'1 this Caſs two Points w * to 
N 2 cre * olved. 
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Dadtor Leyfield's Caſe. 
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received to a ſimple Averment, without anſwering to the 
Cauſe.2.Notwithſtanding the Def. did not acknowledge thatthe 
Y Property was at any Time in the Pl. yet the Plea was good; 
for when Goods are found in the Sea, thenthey are out of the 
Cuſtody and Poſſeſſion of every one, then the Lord upon 


whoſe Lands they are caſt, need not acknowledge whoſe 


Goods they were; gud the Pl. by the Rule of the Court was 


driven to anſwer : Wherefore he ſaid, that the Def. took the 


| Goods out of the Poſſeſſion of the Merchants and Mariners, 


(e) co. Lit. 


(d) Doc. pl. 72. 
( e) Fitz. Colour 


Br. Colour 15. 

Br. general Iſ- 

ſue 14. 

Doct. pla. 78. 

( f?) Cro, Jac. 

; ©" 
) Dot, and 


rad, 159.2. £1 
DoR. pla. 72. 


and the Def. was compelled by the Court to take Iſſue there- 
an: In which Caſe it is to be obſerved, That if the Def. had 
8 claimed Property, he ſhould not only ſay that the 

roperty was in him, but further, and not in the Pl. or other- 


* wiſe he doth not anſwer the (c) Declaration: But in the 
Caſe at Bar, becauſe the Matter of the Plea bars the Pl. of 


his right, be need not deny the Pl's Property. Nota, Reader, 
every Colour ought to have four Qualities. 1. (4)It ought to be 
a Doubt to the Lay People, (e) 19 H. 6. 21.4. 11 H. 4.3.4. 19 E. 
4. 3. P. 23 H. 6. 54. 20 H. b. 8. 36 H. 6. Treſb. 162. 36 H. 6.). 
5. 20 H. 6.27. As where the Def. ſays, that the Pl. claiming 
by Colour () of a Deed of Feoffm. c. that is good, for it 
is a Doubt to Lay People, if Land ſhall, paſs by Deed only 
without Livery, or not. g) 2. That Colour as a Colour ought 
to have Continuance, altho' it wants Effect; as if the Def. 
ves Colour by Colour of a Deed of demiſe to the Pl. for the 
Life of Z.S. who was dead before the Treſpaſs, that is not any 
Colour, for it doth not continue, but the Def may well deny 
the Effect of it, that he claims by Colour of a Deed of De- 
miſe to him for his Life where nothing paſſed; and ſo there 
is a Difference betwixt the Continuance of the Colour, and 


the Effect of it. 2 E. 4. 19. B. 19 H. 6. 21. 4. 9 H. 4. 3. 4. 


I) Dog plz. 


8 H. G. 9. 4. 14. 4. 38 H. 6.67. 9 E. 4. 1J. 5. Vide 19 E. 
4. 3. B. 7 H. 7. 13. B. & 14. a. (V) 3. It ought to be ſuch a 
Colour, that, if it was of Effect, would maintain the Nature 
ef the Action; as in an Aſſiſe, to give him Colour of 2 
Freehold, and not as Gardian in Knights Service. 2 K, 5. 
6. 28 / P. 28. 43 E. 5. 40 53. 32 H. 6. 6. à. b. nor to 
his Anceſtor where the Action is of his own Poſſeſſion. 4. 
(i) Colour ought to be given by the firſt Conveyance as ha 
been faid, otherwiſe all the Conveyance before is waived 
10 H. 7. 14. B. 15 E. 4.32.4. 18 E. 4. 10. 4. 22 E. 4. 25.4 
J. 5 E. 4. 134. 4. 21 H. 6. 32. B. 3 / 

As to the other Error which was aſſigned, the ſaid 
two Points were argued. 1. If the Letters Patent 


ought to be ſhewed by the Defendant, who juſtifies 


as Servant to him who has but Parcel of the Eſtate 
of him to whom the Letters Patent were grant- 
ed. 2. Admitting that he ought to ſhew them, if the 

, Omiſſion. 


7 | - Part X. 
7. That againſt this (a) ſpecial Matter the Plaintiff was not 
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porting the Caſe, ſaith, Nota hoc, and this ſtands, as it was Br.Aid de Roy 
a 


) Incumbent agree 31 E. 3. Monſtrans des faits 177. (1) 227.b. 317. d. 
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Parr X. © Doffor Leyfield's' Caſe. * 92 | 
Omiſſion of this Clauſe (Cui hic prolat”) be Matter of Sub- () Co. Lit. | b - 


ſtance or Matter of Form; for if it be but Matter of Form, 3 b 7 
then foraſmuch as the Plaintiff has not ſhewed it particu- (b) Polt fg. a. 
latly and expreſly for this Cauſe of Demurrer, he ſhall not Yy: 115. pl. SS. 
take Ad vantage of it by the ſaid Stat. of (a) 2) El. cap. r 33 
And as to the firſt, (b) Auſtin s Caſe in 1 C 2 P. & M. Dy. blond. 560. b. 
11 5. was cited, where in an Information of Intruſion in the Co Lit. 46. a. 
Manor of Eaſtfarieigh in Kent, the Def. pleaded the Letters 0 382. 
patent of K. H. 8. to Sir Tho. Wyat in Tail, and that Sir . 

. Thomas leaſed to him for 36 Years, without ſhewing forth Big. 27. 


to the Court the Letters Patent; and the Ld. Dyer in re- ©) 3 


' 
1 


— 


id, upon great Reaſon; for the Leſſee having but Parcel of 80. 
_ . — 1 3 do not belong to him, but to 8 de 

is or, 4 erewith agrees 29 HAV p. 2. (c F.Eatbread's (4), | rea. 
Caſe, and the Reaſon = 2 24 the Pa- 5 . 
tent doth not remain with him who has but Parcel of the — 27. 
Eſtate, And in 28 H. 8. Dy. 29. B. in d) Treſpaſs the Def. ſaid, 7+) Post 94. * 
That the Place where was ten Acres of Land, whereof the K. 22.6. 42. a. 
was ſeiſed in Fee in the Right of his Crown; and by his by > = Ha 
Letters Patent granted the Land to the Lady Carew for 1 48 b. 
Term of Life, who leaſed to the Def. for Years, and averr'd Br. Nonſt. de 
the Life of the firſt Leſſee, and ſo juſtified, and it was mo- _ by 
ved if the Plea was good without ſhewiig the firſt Letters 9 * — 
Patent, and it was (e) held by Brown, Willowby and Bald- 1 Rol. Rep. 
in, That be ſhall not be compelled to ſhew em, becauſe 5 1 
the Letters Patent do not belong to him, no more than a ( * 88 
Sub · Collector, (g) Under. Sheriff, or Incumbent, becauſe they (i) firz. Monſt. 
have not any Means to make their Grantors or Maſters to g ow m—_ 
ſhew em: And by them there is a Difference, when the Pa- Mog, 
tentee grants over his whole Intereſt, there the Patent be- 1 Rol. Rep. 
longs to him, and therefore he ſhall ſhew it forth, but when 5 Co Lit 


he grants but Parcel, it is otherwiſe : And with the Caſe of 25 a. baa6.8. 


—_- * 


* * 
— —— ——— — 2 Fa a 
* 0 «<< VC% wn — 4 n —— 


31 H. 6.14. and the Caſe of the Sub- Collector and Under- Cra. Car. 209, 
Sheriff, 22 H. 6. 42. 4. C31 H. C. 14. b. 12 E. z. () Mon- a 
ſtraus de faits 65. A Sub- Taxer ſhall juſtifie the Taking Cro. Jac. 70, 
of Goods without ſhew ing the Commiſſion; but if (/) a 193» 199, 292, 
Man will juſtify the * of the Body of a Man by f Bal. 54 
Warrant, he ought to ſhew the Warrant. 155. f 
But it was reſolved, That the Leſſee for Years in the ld, 80.2.) 
Caſe at Bar ought (u) to ſhew the Letters Patent made 222.4. 
to the Leflee for Life: For it is a Maxim in the Law, Dy. 29. pl. 199, 
That if he who is Party or Privy in Eſtate or Intereſt, or 92%  , - 
he who juſtifies in the Right of him who is Party or Privy 8 Rol. 
pleads a Deed, altho' he who is Privy claims but Parcel of Rep. 33z. Rol. 
the original Eſtate, yet he ought to ſhew the original me Aep.268 
Deed to the Court; and the Reaſon that Deeds being pog. pls 215. 
E754 . N 4 ; is E. 4. 16. b. 


»\ Has 
* ; 
; 15 LF, 2. 
D 
Co. Lit. 35. b. 
$21, b. 225.4. b. 


. Doctor Leyfield's Caſe. Part X. 
ſo pleaded ſhall be ſhewed tothe Court, is, that to every Deed 
two Things are (a) requifite and neceſſary; the one, that it be 
ſufficient in Law, and that is called the legal Part, becauſe the _ 
Judgm. of that belongs tp the Judges of the Law; the other 
concerns Matter of Fact, ſc. if it be ſealed and delivered as a 
Deed, and the Trial thereof belongs to the Country. And 


therefore EveryDeed ought to approve it ſelf,and to be proved 


T 


(5) Cro, Cas. 


Eq Lit. 35. b, 


1 1. b. 25. a. b. 


* 


{RAR 183. 


1. 8. 
Sect. 365, 366. 
Co. Lit. 225 à. b. 
(4) Br. Monſtr. 


de fait 142 


. rious Extremities, as by Caſualty (e) of Fire, 


by others: Approye itſelf upon its ſhewing forth to the Court 
in twoManners.r.As to the Compoſit. of the Words to be ſuffic. 
in Law, and the Court ſhall judge that. 2. That it be not razed. . 
or interlined in material Points or Places, and upon that alſo in 


ancient Time the Judges did judge upon their view, the (6) 


Deed to be void, as appears in 5 E. 3. 5. 25 E.3. 41. 41 E. 3. 
10, Oc. but of late Timesthe Judges have left that to be tried 
by the Jury, 5, if the raſingor interlining was before the Delive- 
ry. 3. That it may appear to the Court and to the Party, if it 


was upon Condit. Limit, or with Power of Revocat. c. to the 


Intent that if there be a Condit. Limitat. or Power of Revocat. 
in the Deed, ifthe Deed be Pole, or if there wants a Counter. 
ofthe Indent. the other Party may take Advant. of the Condit. 

imitat. or Power of Revocat. and therewith ſc Litt. c. Condi- 
tions f. 9089 91.(4) 40 Af. 34. agree. And theſe are the Rea- 
ſons of the Law, that Deeds pleaded in Court, ſhall be ſhew'd 
forth to the Court. And therefore it appears, that it is dange- 
rous to ſuffer any who bythe Law in pleading ought to ſhew 


. the Deed ir ſelf to the COIs Upon the general Iflue to prove in 
ES 


Evidence to a Jury by Witn that there was ſuch a Deed, 
which they have heard and read; or to prove it by a Copy: For 
heVicioutneſs, RaſuresorInterlinations,or other Imperfections 

theſe Cafes, will not appear to the Court; or peradvent. the 


| Deed may be upon Condit. Limitat. or with Power of Revo- 
cat. and by this way Truth and Juſtice, and the true Reaſon of 


the Com. Law would be ſubverted. But yet in 2 and noto- 

at all his Evi- 
dences were burnt in his Houſe, there if that ſhould appear ta 
the Judges, they may in favour of him who has ſo great loſs by 
Fire, ſuffer him upon the general Iſſue to prove the Deed in E- 
vidence to the Jury by Witneſſes, that Affliction be not added 
to Affliction, and if the Jury find it, () altho it be not ſhew'd 


forth in Riez ſhall be good enough, as appears in 28 (g 


EF. z. but in (H) 12 A: P. 16. the Judges would not ſuf- 
fer a Deed to be given in Evid. which was not ſhewed forth ta 


"1 the Jury. Vide 26 Ap. 2. the like. But the (i) Copy of a Re-. 
pla. cord may be ſhewed and given in Evid. to the N, for Re- 


cords are of ſo high a Nature, and ſuch Credit in Lau, that they 
can't be proved by other Means than by emſelves and no Ra- 
ſure pr Interlinations ſhall be intended in them. And there- 


. fore « Copy of a Record being teſtified to be true, is" per- 


permitted 


- d by 
=D y »Þ \ ; 


Parr Xx. Doctor Leytield's Caſe. | 93 

mitted ta be given in Evidence; but the (a) ſure Way is, to (%) Do&.placie. 

exemplify it under the Great Seal, or at the leaſt the 306. 

Seal of the Court. And in the ſaid Caſe of Caſualty by (5) (5) Antea 92. b. 

Fire, there ought to be great Care and Diſcretion in the 

udges, for notwithſtanding any ſuch Caſualty by Fire, he in 

Reading ought to ſhew forth the Deed to the other- 

wiſe bis Plea-will be inſufficient, and Judgm. ſhall be given 

againſt him; for the Law will rather ſuffer a (c) Miſchief in (e) 42 E.z,5. b. 
a private Caſe, than an (4) Inconvenience, which by the Pyer 51. pl. 15. 
Breaking of the Rule of Law, ſhould be brought upon the — * _—_ 
Publick. . Alſo the Deed ought not only, as hath been ſaid, Lit. Sect. 231. 
to approve it ſelf, but it ought to be proved by others, ſe. by 13 H. 4. 3. a. 
Witneſſes, that it was ſealed and delivered; for otherwiſe 4 * | 
altho' the Fabrick and Compoſition of the Deed be legal, (d),cAlpi.z7. 
et without the other jt is of no Effect: And all this which f. 247. 

| . been ſaid of Deeds, as to the legal Part, may be alſo 

 Wifirmed of the King's Letters Patent. And the ſaid Maxim 

| aforeſaid is proved by many Authorities in Law; and there- 
fore in 3 H. 6. 20. B. 21, 22. in (e) William Pole's Aſſiſe, (e) Fitz. Mor- 

the Caſe was ſuch; Sir John Clynton Knut. by his Deed in- ens de fair. 

dented enfeoffed William Daventure and his Heirs, yield- Br. 

ing to the ſaid Sir John and his Heirs the yearly Rent of de fairs f. 

Eve Marks, with Clauſe of Diſtreſs ; which — after the 

Death of Sir John, deſcended. to Sir William Elington 

night, as to his Couſin and Heir, which Sir William 

his Deed ſhewed forth, granted to the ſaid William P 

ow Plain, (who was a Lawyer) pro conſilio impenſo & im 

bendendo, 26s. $4, Parcel of the ſaid Rent, to have and re- 

76 to Rim for his Life, and that he was thereof ſeiſed 

nd diſſeiſed; and there Weſtbury and others take a Diffe- 

nce, when the firſt Grantee grants over as an Eſtate 

s he had, and where he grants a leſs Eſtate; for when he. 

rants as great an Eſtate as he had, by the expreſs Grant the 

hole Eſtate in the Rent remains in the Perſon. of the ſe- 

nd Grantee, in which Caſe the firſt Deed of Right be- 

nos to the ſecond Grantee ; and therefore in an Aſſiſe 

ought by him of this Rent, he ought to ſhew forth the 

eſt Deed : But where he grants a leſs Eftate than he had, 

, Where he that has a Fee-ſimple dunn for Life, or makes 

Gift in Tail, the ſecond Grantee ſhall not be compell'd to 

ew the firſt Deed made to his Grantor, becauſe the Fee re» 

tains in the Leſſor or Donor to whom the Deed belongs, and 

dno other; and therefore he ſhall not be gompg]l'd to ſhew 

e firſt Deed : But the Opin. of the whole Court: was againſt 

te PI, and the Reaſon was, becauſe he is privy in the E- 

ate of the Rent, and claims by the firſt Grantee. YVide Lit. ; 

b.3. c. Releaſ. fol. 106, Note, ) Every Releaſe made to H) Lit. Se. 

im who has a Rev'n or Rem'r in Fact, ſhall ſerve and aid in 

im who hath the Frechold, as well as him to whom the Lr. 22 ** 

C 
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Doctor Leyfield's Caſe. Parr X. 
Releaſe is made, if the Tenant for Life has the Releaſe in 
his Hand to plead ; and the Reaſon of it is, becauſe there 
is Privity in Eſtate betwixt him in Reverſion or Remain- 
der and the Tenant for Life; and yet the Deed doth not 

(s) 2 Ro. 3. belong (a) to him, but to him in Reverſion or Remain- 

(6) Go. Lit. der. In the ſame manner Littleton ſaith, (b) Where a Re- 

12 1 leaſe is made to Tenant for Life, or to Tenant in Tail, it 

470. * ſhall enure to them in the Reverſion or Remainder, as well 

Lit. f. 107. a. b. as to the 'Ten't of the Freehold, and they ſhall have as great 
Advantage of it, if they can ſhew it; but in Reſpe& of the 
Privity of Eſtate, if they can't ſhew it, they ſhall not take 

(e) Co. Lit. Advantage of it: And therewith agrees 35 H. 6. (c) Mon- 

225. b. ſtrans des faits 118. where Priſor Chief Juſtice of the Com- 
mon Pleas holds, That in many Caſes a Man ſhell not 
plead a Releaſe or Deed which doth not belong to him, 
nor can he have an Action to recover, without ſhewing of 


it; as if the Diſſeiſor makes a Leaſe for Life, who is im- 


pleaded in a Precipe, and makes Default after Default, 

and the Diſſeiſor is received, he ſhall not plead a Releaſe 

made by the Diſſeiſee to the Tenant for Life, without 

(a), Co. Lit. 2 it. So the (4). Lord by Eſcheat ſhall not plead a 
N Releaſe made to the Diſſeiſor by the Diſſeiſee without 
ſhewing it; neither ſhall he in Rem'r be receiv'd without 

2 the Deed, and yet it doth belong to him, nor has he 

Remedy to get it. And it was ſaid, That theſe Caſes were 

ſtronger than the Caſe at Bar; for when the ſaid Conand 

made a Leaſe to the ſaid George for Years, the Leflee 

might bind the ſaid Conand by Covenant, or otherwiſe, to 

ſhew the Letters Patent to the Court, when need ſhould 

be; but ſo can't the Tenant for Life, or he in Remainder 

or Reverſion, for there no contract is made betwixt him 

who pleads the Deed, and him to whom the Deed is made. 

(-) Co. Lit. It is further ſaid in 35 H. 6. that it was agreed, (4) That 
„ b. Guardian in Chivalry ſhall plead a Releaſe made to his 
(f) Co. Lit. Tenant, without ſhewing it, and that is adjudged as it i; 
— . there ſaid; and / Tenant in Dower ſhall pl a Releaſe 
„made to her Husband without ſhewing it. And in 14 H. 

Pofiea 94.b. 8. 4. b. it is agreed by all, That he who is (g) Privy in 
6 Br. Mon- Eſtate, as Feoffee, Leſſee for Years, c. and he who ju- 
—_— fait nifles as (Y) Servant to him who is privy, ought to ſhey 
Co. Lit. 226. a. the Deed in Court, which they plead, &c. And (i) in 
(b) Cr.Jac.252, Debt againſt the Heir he ſhall not plead a Releaſe made 
2 3 „ to the Execygor without ſhewing it, for there is Privity 
Plowd. 148. b. betwixt them, and therewith agrees 13 E. 2. Monſtrans 
(i) Co. Lit. Jes faits 42. And there is another Maxim in Law, That 
726 H. „6b. Where a Man is a Stranger to a Deed and doth neither 


alm.87, (&) claim the Thing compriſed in the Grant, nor am 


6 Co. 38.2.b. Thing out of it, nor doth any Thing in the Right of the 


' Yelv. — Grantee as Bailiff or Servant, there he ſhall * = 
| a 


de faits 172. 
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pur X. Doctor Leyfield's Caſe. 
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Patent or Deed without ſhewing it. If the (a) Tenant (s)Do&..placit. | 


leads a Grant of the Lord with Attornment, be ſhall not “ 4. 
ew it, and /7c de ſimilibus; but when he who claims tage 
Things, or any Right or Intereſt out of them, or juſtifies 
in Right of the Grantee, there he ought to ſhew the firſt 
Grant, as the ſecond Grantee of the Rent-charge ſhall ſhew 
the firſt Grant, and ſo ſhall his Bailiff; and the Grantee 
of the Rent-charge. ſhall not plead the Releaſe of the Diſ- 
ſeiſee to the Diſſeiſor without ſhewing it; for altho' he 
doth not claim the Land of which the . Releaſe is made, 
et he who has a Rent out of Land, has a Right in the 
d which by Releaſe of all his Right will be extin- 
ouiſh'd, and therefore he ought to ſhew the Deed in ſuch | 
Caſe 3. and: therewith agrees (5) 20 H. J. 6. b. and 14 H.8. 5. (5) Br. Mon- 
The Difſeiſee ſhall not plead a Releaſe to the Diſſeiſor, nei- „ de fairs 
ther the Right in the Land, nor of Rent ifluing out of the 
Land, without ſhewing it; for where one claims the 
Thing to which a Releaſe is made, or a Right or Intereſt 
out of it, the Law makes a Privity in reſpect of his Eſtate 
or Right in the Land, to ſuch Intent that he ſhall not have 
Avail of the Deed without ſhewing it. Which Caſes are 
ſtronger than the Caſe at Bar; for in the Caſe at Bar, he 
claims Eſtate and Intereſt in the Land it ſelf which is de- 
miſed by the Letters Patent, and therefore he ought to 
new them. And as to the Caſes which have been urged 
to the contrary, and firſt to (c) Auſtin's Caſe, there is not (e) Dyer 115. 
any Authority in the Book, that it was either allowed or 1 56. 
Jiallowed by the Court; and the ſaid Caſe of (4) Eatbread 7,00. 8. b. 


Plowd.: 560. B. 


in 29 A. p. 2. There the Prior alien made a Leaſe for Co. Lit. 46. a. 
Life, which he made as Prior out of the Inheritance of the _— — 
Houſe, and not by Force of the Letters Patent, by which 2 Rol Rc 
but a Chattel Fr ; 
Firsherbert, Mountague, and Knightley held, That the Antea 52. a. 


Letters Patent ought to be ſhewed in ſuch Caſe, & ſie gens ( 7 Antea 92. a: 


Aſſ. pl. 21. 
contra gentem. Br. Monſtrans 


And as to the ſecond Point, it was objected, That it was de fairs 163. 
but Matter of Form, and the (7) Subſtance is the Grant 2 . 
of Queen Els. by her Letters Patent, which is confeſſed by pl. 199, 200. 
the Plaintiff by his Demurrer. And the Book in (g) 6 E. Bulltr. 154. 
4. 2. 4. J. was objected, where Choke holds, that if one be SIS ba * 
bound upon Condition to perform the Cov I in (/) Pod 

pon p enants in certain (5) Doct. pl. 


Indentures; and he pleads Performance without ſhew- 69. 3. 


ing them in Court, and the Plaintiff replies, and ſhews cc. ab. 


Co. $7. 


4 Breach, he makes the Bar good; for he ſays, That 
of ſuch Things which are not material, the Replica- 
non will make the Bar good; by which it was inferred, 
taat the ſhewing of the Indenturcs was a Thing of Form, 
and not of Matter. And a Judgment was cited Mic h. 
| 7 29 


d. And in the Cale of (e) 28 H. 8. there Bridg. * 
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tent of Queen Z/izabeth were pleaded, ſe. that Queen Joy 
. "I by 8 — conceſs, Sc -wichour er 
92 Cur * 0 e ot murred 
. _ and the na adjudged "Bur was reſolved 
that it was Matter (Y) of Su N by the 
400. Cauſes for which Deeds fhall be ſhewed fort And as to 
Tro. Jac. 32 the faid Caſe of the — and Commonalty of Taunceſton, 


050 


r wm wx ww was © > 


lis. upon the Statute of 2) Elis. Error was aſſigned, That 
( hel the Letters Patent were not ſhewed forth; it was re- 
* ſolved, That for this Cauſe the Plea was inſuffcient Sub- 
ſtance; and therefore it was reſolved . all the Ju *** 
the drone Pleas, and the Barons of the Exchequer, 
the Judgment ſhould be reverſed. And of Ban in 
- the Cafe at Bar, Vs Ir ons FR 
and Barons of the Exchequer, ſo the Judgment given 
8 * the King's Bench in the Caſe at Bar uu 
ſerve well er, this Caſe ad; pd = » 
all the Judges of England, and Barons of the 
Nea Reader, as to the ſaid three Caſes put in 25 2 6, % 
Ge of b. of the (4) Guardian, (e) Tenant in Dower, and Tenant by | 
—.— d. the Curteſy, they are Law: For as to the ſaid tuo 
. K Caſes of Guardian and Tenant in Dower, there is a Dif WW 
Cro. Car. 209, rence where a particular Eftate or Intereſt is gained by the 


| & Jac. 317. Law, and whereby the Act of, the Party: In the Caſe at Bar, 


the Intereſt is gained by the Act of the Party, who might 
provide: for himſelf; bob when the Law creates the Eftate, 
and the Deed doth not belong to him, nor ever was in his 
Power, then he ſhall not ſhew it, as in the faid Caſe of 
Guardian in Chivalry ; and therewith agrees 20 E.; 
Darrein Proſentment 13. 33 E 3. Card. 162. And there: 
fore the Guardian in Chivalry in a Writ of Dower brought 
9 Co. * 2. him, ſhall not plead Detainment of Charters 
— becauſo they: do not biluop to him, but to the Heir, as if 
*'5:. is held in 10 E. 3. 49, Oc. The fame Law of: Tenant it 
Perk. Ea. 361. Dower, as it is held ws Hors de ſon Fee 2. 1 
Fir. Dower 21. 4. H. 6. 1. 4. 5 .4, Nu 11 H. 4. 83. 4 
14 H. 8. And fo of 8.6 . by Statute- Merchant, Sth 
come to the Poſſeſſion by Ex 
E) ©o ecution of Law, and 280 lt the Will of the Ter Ts 
e. 75. . nant who has the Deed ; for, Fudicium redditur in is 
To Cr. 209, vitum: And therewith © agrees 24 H. y. 6. 4, B. Bu 
. 2 Y the Tenant by the Curteſy ought to ſhew the — 
- Gb) lee made to * Wife, for aitho' 3 Eftate be created 
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| Bulftr. 162. D Etween Williams. Gent. Plaintiff in Ejectiom 
29g amy 1 firme in the King's Bench, and Samuel Smith Deſen 
Hard. _ * dant, upon a Demiſe made by Edward Sezymor Eſquire, 
25 9 Martii, anno 4 Fac. of a Houſe within the Pariſh of 
St. Anne infra præcinctum Black-ſryars, in Wards a 

| Farringdon infra London, for three Years, Sc. and thit 

- oP © the Defendant had ejected him, Sc. The Defendant 
Is pleaded Not guilty > and upon this Iflue a Special Verdis 
was given to this Effect: Sir Thomas Cheyny Knight wy 

| 1 ſeiſed of the ſaid Meſſuage in Fee, and 6 Decembr. am 
13 | 1 Elis. by his Will in Writing deviſed the ſaid *Mefluagt 
. to Henry Cheyny his Son, (atterwards Lord Cheyny] and 
to the Heirs of his Body; the Remainder to n Cheynj 
and to the Heirs Males of his Body; the Remainder to the 
next Heirs Males of the ſaid T7 homas Cbæyny, and to thi 
© —_— Heirs Males of their Bodies; the Remainder to the next 
We Heirs of the ſaid Sir Thomas for ever, and afterwaril 
+ 3 the faid Sir Thomas Cheyny died ſeiſed : After wholt 
Death the ſaid Henry his Son entred into the ſaid Me 

ſuage, and was thereof ſeiſed in Tail, with the Remaindet 

over in Tail, the Reverfion in Fee to him and his Heis 

and 18 Decemb. anno 22 Eliz. by an Indenture enroll 

in the Chancery within fix Months, for a certain Sul 

of Money bargained and fold the ſaid Mefluage to Wi 

3 liam Higham Gent. and his Heirs, by Force where 
he entred and was thereof ſeiſed accordingly, and afte* 

wards the ſaid Henry Cheyny, ſe. Oftob. Mich. 22 6 

liz. levied a Fine with Proclamations of the ſaid Meß 

ſuage to the ſaid William Higham and his Heirs, . 
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paar X. Edward Seymor's Caſe. | 9 
enctal Warranty to him and his Heirs againſt all Men. (3 lSaund.26, 

liam Higham 19 Decemb. anno 23 Eliz: of the faid ; 2 
Mefuage enfeoffed Edv. Stan hope Eſq; in Fee, who 30 E. 805. Moor 
Jan. amn 26 Elis. enfeoffed Henry Lord Seymor in Fee, Gs, Cart. 2.19, 
who wit, Oftob. anno 26 Eliz. of the faid Meſſuage enfeoffed g Bulſtr. 34. 
Edirard Lord Seymor in Fee; and that the ſaid John Chey- Jenk. Cent. 51. 
in Remainder bad Iflue 7 bo. Cheyny, and died; and af. g 45: 


terwards the ſaid Henny then Lord Cheyny died anno 29 E. 60.1. = 


59.b. 70.4. 77.2, 


Remainder in the faid Will; and that the faid Z4ward *+2-b.4Co.22. 


1 : 2 b. 122. 4. b. 
ſor of the Plaintiff his Son and Heir, who entred into the — oy 


ſid Mefluage, and made the Leaſe: to the Plaintiff, as in 72.4. 7 Co. 35. b. 
the Declaration is alledg'd, and that the Defendant as Ser- — 34.d, 
nave of the ſaid Tho. Cheyny, and by his Commandment b. 10 Co 42. L. 
ejected him, Ec. Er [7 ſuper totam materiam the ſaid De- 300.19 3Keb. 
endant Icgitime insravit necne, Furatores præd. ignorant, 82 WV: 
& petunt inde atviſamentum Curie, Sc. And this Caſe Lit. 150. a. Lit. 
wazargued at the Bar and at the Bench in the King's Bench, Pep. 122. 5E 3. 
and therein divers Points were reſolved per totam Curium. 5 ouch.249., 10 


| : . E. 3.26. Br. A- 
. That by the Deed indented of Bargain and Sale in- au 7 5 
261. 


ralled, the 'Bargainee had an Eftate (a) deſcendible to his ( Saun 
Heirs, determinable upon the Death of the Tenant in Tail, . Power 8. 


3 art. 210. 


A alſo he had the Reverſion in Fee expectant upon the E- (H rhulſtr 163, 
fate in Remainder in Tail, and that the Wife of ſuch Bar- 164, 165. Co. 
nee ſhould be (3) endowed. And therewith agrees (c) 24 —— Gra, 


E. 3. 28. B. in Calye's Caſe; but ſuch Dower ſhall be de- Mee 25 = | 


terminable by the Death of the Tenant in Tail; © 2. It was ? 359. 9 Co. 
teſolved, Thar the Fine levied to the Bargainee did not G gt g 
make a Diſcontinuance of the'Rem'r to Job Cheyny, be- 3. A 
iſe it did not touch or diſplace his Remainder, and no E- > lng 19. 3 


late of Freebold paſſed by the Fine, but the Fine with Pro- 4.26. 1 


» / ' . | os - at 
amations corroborated the Eftate of the Bargainee; and 2 Lowks het 


by the Statutes of. (e) 4 H. 7. c. 24. and 32 H. 8. c. 36. made 3 Leon. 101, 
ws Eſtate more perdurable ; for where it was (having re- 500 2000-170. 
pard to the Eſtate- tail) determinable upon the Death of the 105.51 K. 

ent in Tail, now it is not determinable till Ten't in Tail 79.2. 86.b. 3). 4. 
les withour Iſſue, but if the () Fine had been levied before — 99.4. 
Bargain and Sale enrolled, it had been a Diſcontinuance; as Co. 125. 70 


t was reſolved in Hynde s Caſe in the 4 Part of my Re 5, 32. b. Co. 104. 
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late precedent which paſſed by the Bargain and Sale, and 83. Palm. 277. 


guided by the precedent Eſtate, and no Concluſion, for ©®14C. 171,172, 


22 may confeſs and avoid, as in (%) 6 R. 2. Eſtoppel 111. Flowd. 360. b. 
Me 3. It was objected, That where by the EG 1 1 


hargainee the Remer of J. Cheyny was (i) diſplaced and put ; 2 pl. 2. 186. 


1. 28, 254. pl 104, 256. pl. 9, 270. pl. 21. Cro. Car. 218, 321.1 
T1671 2 And. 161. O. Benl. 13, 14. Hob, 222. en 69, 70, 4.5 on El * Js 
ad. 6 1,672. Godb 218 1 Leon.6.:3 Leon.1.2, Jenk.Cent.5.51. 1 Bulltr. 163. 2 Bulſtr 5 
wr 337,338.680,681. 1 Co. 120. b. Jg) 4 Co. 91 a. Hynde's Caſe. (») 1 Bulfty, —4 


5 6 R. 2. Eſtoppel 211. 2 Co. J4.b. 78.2. (i) Cro. Car. 36. 9 Co. 105.3. 2 


, 


Iftr. 165. 


liz without Iflue ; and that the ſaid T ho. Cheyny was Cou- Bulſt. 165. Cro. 
fin and Heir to the ſaid Henry Lord Cheyny, and the ſ. id Car. 429. 1 Co. 
The. Cheyny 16 Novemb. anno 31 Elis. entred into the ſaid b. Capra. 
Mefſuage, claiming the ſaid Mefſuage by Force of the ſaid 79.2. 3Co.27.b.- 


Lord Szymor died, having Iflue the faid Edward the Leſ- 33 0% b. 


.10.5, but in the (g) Caſe at Bar the Fine operated upon the 18745. Cre. 


215 pl. 53. | l 


| 
<£ 


oF H Co. Lit, the Donor by Force of the faid Warranty in a Formedon in 


n 10 35 TEL * Y 
* * WET EE * | — 
_ | 2 Edward Seym 10t's Caſe, Parry: 

) 9 Coto6a, to a (4) Right, fo as the W anty in the Fine deſcended 
(s) 9 upon Jobn Cheyny, who bas Burk Right, and therefore 


a 2 * , 2 
* p- \ 


Is 


| : ſhall bar him: Ir os TRENDY reſolved per toram Cu. 
lenk. Cent. Fiam, That this (5) Warranty ſhould not bar th&.Remain. 
oo der for divers Reaſons. 1. Becauſe every Warranty ought to 


de knit and annexed to an Eftate, for every Warranty hy 
its Eſſence by ndency upon an Eſtate; and in this Caſe 

at the Time of the Fine levied the Warranty was annexed 
to the Fee-fimple determinable upon the Death of the Te. 
nant in Tail without Iſſue, and to the Reverſion in Fee, 
but did not extend to the Eſtate of ohn Cheyny in the Re- 
mainder, for that was mot then diſplaced or deveſted, but 
continued in him, 8 Cbheyny at the Time of the Fine 
levied, and after was ſeiſed of his Remainder. Then if the 
Warranty at.the Time of the Creation of it be annexed to 
an Eftate, the Conuſee by his Feoffment or Act can't ex- 
tend it farther than it was at the Time of its Creation; 
and therefore When the ERtate-tail, to which the Warranty 
8 is determined by the Death of the Tenant in 


(J. „allt. Tail without Iflue, the Warranty, which had its Efſence by 
: Re Dependency, is alſo (4) determined, for then there is ng 


" Eftate which will-ſupport it: And therefore it was agreed, 
That if a Man makes a Gift in Tail, and warrants the 
Land to him and his Heirs, and afterwards Tenant in Tail 
makes a Feoffment in Fee, and dies without Iſſue, the 


7 4 fo, 1] YE CARR: 


( e Cs. Lic, Feoffee ſhall not e) rebut the Donor in a Formedon in the *? 
385. 2. Reverter, becauſe the Eſtate, to which. the Warranty is 27 
3 Bull. 166. dered, is determined: But it is held in ) E. 3. 34 & zl 
Vaugh. 239. That if a Man makes 4 Gift in Tail, and warrants che 


Land to him, his Heirs and Aſſigns, and afterwards Tenant 
in Tail makes a Feoffment in Fee and dies, he ſhall rebut 


5.2. the Reverter: And this Book is cited by Willy in (f) WW" © 
I _ 166. Ay. 4. B. which Book is good Law, if it be intended of i 
* it in Tail made before the Statute de donis condition 4 


| $8. | | 
= ormed.57 bus, for then the Warranty was annexcd to an Eſtate in Fer lg 
4 2 436. b. fimple, and the Donor had but « Poſſibility of Rererm A 


" which' might be barred by a collateral Warranty. Via (9"" 1 


8 | 
BS 2 Starham Gar- 45 Af. Pls. and Plow, Com. in the Lord Barkley's Call 240 


\  Roys- of the Creation of it was annexed. 2. It is a Maxim 


(Ef Lit. 234 7. But when a Man makes a Gift in Tail with Wal. 5: 
x9. b. 350. b. ranty after the Statute, this Warranty, in what Mann 
Plowd. 234. a. ſoever it be made, can't extend to bar the Reverſion 8 
3 6s. Fee, for the Eſtate to which the Warranty extends, # 
" Afſers per determined by the Death of Tenant in Tail without Iflue| 
*Deſcent 31. and as hath' been ſaid, a Feoffment or other Act done 
— — the Donee ſubſequent, ſhall not extend the Warranty fu. 
-  Br.Serch pur le ther than the Eſtate- tail to which the Warranty at the Tin 


Br. Garran. 52- Law, That no () Warranty ſhall extend to bar any Eſtate 
"Co. Lit. 327. b. 4 | | (a) Fre 
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par x, Edward Seymor f C, 37 
ede or Inheritance which is in eſſe in Poſſeſſion, () Co. Lat. 
thon or Remainder (and not diſplaced. and put to a 3 Cd. 788. b. 


4 Wy «od the (3) Son has 3 Rent. Service, Reht-Charge, or Rent- (by. Lit 


ox. Wl 925 (4) diſſeiſed of the Rent or Corhmbn, and afterwatds the (4) Cs Lit. 
Rather dies, that ſhall not Bar him, becauſe the Warranty 388. b. 
nty at the Time of the Creation of it, did not extehd to any E- 
Late of Freehold of Inheritance in e at thè Time of its 
by WY Creation, but if the Son be diſſeiſed of the Rent or Com- (Qt Co.t40.a; 
won, and affirins himſelf to be diſſeiſed by (e) bringing of | 331 All 13, 
co, © Aſſiſe, arid aſterwards the Father releaſes with Warranty Br lo * 
the ud dies, thete the collatetal Warranty ſhall bar the Son of Br.Garrane. foi. 
Ta bis Rent or Common, becauſe he had put a bare right at Br. Extinguih- d.. 
che 4 7. 55 3% * 2 J 3t A. 13. Hes Lit oF 
1. 5. 36. P. 6. 33. E. 3. Garraniy 74. So if (8) J. b. 
bor ry collateral . 8 4 00,8 


ly co 8 es to my Tenant for Life and (#) ' Co. 5. 2. 
„bes it ſhall not bind me; becauſe the Reverſion continues 8 
che my Perſon; but if my Tenant for T Life be diſſeiſed, Gartanty 3. 

aa my Anceſtor releaſes tb the Diſſeiſor with Warranty, (e) Co. Lit. 
add dies, it ſhall bind me; becauſe as well the-Eftate of the 12 7715 385. b. 
Tenant for Life, as my Reverfion, was deveſted qut of me 44 All. 75 8 
u the Time of the Wartanty made; and with this 1) 45 E. 295;b. 
$.1t. . Ot H. J. II. 4-agree. ,. - e 
4 It was Hleatly reſolved; That 4 Warranty cap t (R) en- Bult. 64.166 
litge an Eſtate, 22 H. 6. 1 3. b. 19 H. C. 13. J. 20 H. 6. 73. Statham Gar- 
H. 4. 13. 4. 43 E. z. 17. B. 43 Aﬀ. P. 4a. Jide 13 f. 12 5 
17. 12 E. z. Tail z. 21 E. 4. 16. B. 44 E. 3. to. B. 44 4. ki, Fefe, k 
Baffengborn's 2. 8 * x . Br. Eſtate 18, ; 
[5 It wis reſolved, Thit the Pebifmebt of the Cimules . Amar 
un Diſcontinuance of the Remainder of Fob»'Cheyny, Br. Girrinty 
þ tha his Entry ſhall be tolled, for . none 2 dico 10. n 
tie Remainder of Reverfion, bit he only to whom the 2 1 Bulltr, 1 
Lind was efitailed : And tberefdre if Tenant in Tail grants Bs 2 148. 
Hum ſtatum ſuun to one, and he makes 4 Feoffment in vl. 255 5 
Fee; it ſhall not Toll the Eentry of him in the Rentain- C19: Cat. 156, 
let ot Reverſion, | TT" 

75 0 | $i 16 Antea 96m a 
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; la) 1 Balſtr. 1 It was reſolved, That if the (a) collateral Warranty 


165. 167. ſhould bind, that it might be well given in Evidence, and 


Cu. Lit. 227. a. 


283. a. found by the Jury, gltho' ſome Opinions obzter be to the 


2 Rol. 650. contrary in 22 Af. P. 31. & 7 H. 5, 6. a. Vide 34 E. z. tit. 
b) 24 3. (b) Droit 29. For altho a collateral Warranty (c) gives not 
"= Rel 655. a Right, yet in Law it bars and binds a Right, and there- 
Abt 90. a: b. fore _ be given in Evidence ; and eo potius, becauſe now 
(4)DoRt.p', 85. mn (4) Ejeftione firme, and other perſonal Actions, it can't 


be pleaded by way of bar. 15 E.4. Entre 42. 20 H.7.4. 4. 1 H. 


7. 12. 4. 21 H. J. 32. 4. 3 E. 4. 4. B. 8 E.4. 19. 21 E. 4. 82. 

3.22 E. 4. 4. 4. B. 3. H. 6. 27. 36. b. 20 H. 6. 44. 4. b. 3; H. 

, 6. Treſpaſs 160. 27 H. 8. za. b. And that a collateral War- 

Ce) 1 Bulſt. 165. ranty may be given in (e) Evidence? and found by the Jury 


Do. pla. 185. upon Not guilty, pleaded in Ejectione firme, appears in the 


() 1 Coa26.b, firſt Part of my Reports in (J) Chudleigb's Caſe. And ac- 
cording to theſe. Reſolutions in Trin. 9 Fac. Regis, Judg- 


- ment was given for the Defendant. Whereupon the Plain- 
tiff brought a Writ of. Error upon the new Stat. in the Ex- 
cheq.Chamber ; where it was reſolved in this very Term by 
all the Juſtices of the Com. Pleas, and Barons of the Exche. 
quer, That the Judgment given by the Judges of the K. 
Bench ſhould be affirmed; and that the Warranty did not 
bind the Remainder of ZFohn Cheyny, for the Reaſons and 

= Cauſes before recited without any great Difficulty. Nora 
Oo. Lit. 1. b. Reader, every (g/ Eſtate deſcendible to the Heir, is either 
an Eſtate of Inheritance, or an Eſtate of Freehold ; an E- 
ſtate of Inheritance is either Fee-fimple or Fee-Tail; an E- 
ſtate of Fee-Simple is either an Eſtate of Inheritance abſo- 
tute and indeterminable, as where Lands are given to a 
Man and his Heirs, he has ſuch a pure and abſolute Eſtate 
which can never determine z or a Fee-fimple determinable, 
and that is in two Manners, c. either expreſly derived out 
of an abſolute and pure Eftate in Fee-fimple, or implicite, 
and derived out of an Eftate-Tail ; out of an abſolute Eſtate 
in Fee alſo in two Manners. . Firft, by Condition, as upon 
Mortgage, and that is called a Fee-fimple conditional. Se- 

| condly, by Limitation, as if A. enfeoffs Y. of the Manor 
co. Lit. 18 3. Of D. to have and to hold to him and his Heirs, fo long us 
Palm. 138. C. has Heirs of his Body, and that is called a Fee; ſimple li 
I. „ mited and qualified; nd in both theſe Cafes, the whole 
> Kal Rep Eſtate inthe Land is in the Feoffee ; and therefore no (0 
216,220, Remainder or Reverſion can be expectant upon either of 
Vaughan 269. them ; implicite and derived out of an Eſtate-Tail, as 10 


Ss 


2 the Caſe at Bar; when Tenant in Tail bargains and 
270. b. 248, ſells the ſaid Meſſuage by Deed indented and enror 


249. 2. led to William Highain and his Heirs, and n 
levies 


% 
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levies à Fine to him and his Heirs with Proclamations, he 

has an Eſtate in Fee - ſimple, as long as the Tenant in Tail 

has Heirs of his Body, derived out of the Eſtate- Tail. and 

this is a more inferior and ſubordinate, Eſtate in Fee-fimple 

than, the other two aforeſaid, for upon this a Remainder or 
Rever. may be ex t; and yet in (a) all theſe Caſes, he (e] Dot. pla. 
who has any ſuch Eſtate of Inherit. may plead that he is ſeiſed 287. 

of the Land in his Demeſn as of Fee without ſhewing the e- 
ginning of his Eſtate, as well when he has a Fee-ſimple de- 

rived out of an Eſtate- Tail, as a Fee - Simple conditional or 

limited. An Eſtate of Freehold deſcendible, in like man- 

ner is either expreſſed or implied; expreſſed, as if a Man 


demiſes Land to one and his Heirs (b) during the Life of (9 Co:145.b. | 


. or Tenant for Life FP his Eſtate to (c) one and * 50. 
t 


is Heirs; in theſe Caſes the Leſſee or Grantee has an E- Plowd. 456. b. 
ſtate of Freehold deſcendible, but no Eſtate of Inheritance, 1 135. 


for he ſhall be puniſhed (4 for Waſte and he in Reverſion = ering 


or Remainder ſhall enter for Forfeiture, and his Heir ſhall Dyer 253. pl. 99. 
not have his (e) Age; for he in a Manner is but a fpecial Gf 240 2 
occupant ; nor ſhall he be in reſpect thereof charged as Heir 110. b. an 

in an Action of Debt; implicite, as where in the Caſe at Bar Fit. Account 56, 
Tenant in Tail bargains and ſells the Land to Vin. Higham * 282. 
and his Heirs, he has an Eſtate deſcendible and determina- Boos 5c. 

ble upon the Death of the Tenant in Tail, and yet he hes (c)Co.Litz41.6; 


a better Eſtate than the other has, for he ſhall not be pu- (©)Co.Lir.41.b, 


fiſhed for Waſte; or if he makes a Feoffment none ſhall Rel a. 


enter for the Forfeiture, and his Wife ſhall be (g) endowed 6 Co. 37. b. 
determinable upon the Death of Tenant in Tail; and yet a—_ 301. 
(b) you Pleaders look well to it, that in ſuch Caſe you do 3% 5" 
hot begin your Plea, That the Barginee in ſuch Caſe fit (e) Dyer 321. 
ſiſitus in dominico ſuo ut de feodo, but (i) the ſure Way is . 
to plead the ſpecial Matter, and to aver the Life of the And 2,“ 
Tenant in Tail. 48? RE: (1 1 Bullt. 169, 

And fo you will the better underſtand your Books. J. Zitt. & Ant. 96. a 
3. B. cap. Tail, & cap. Garranty; J E. 4. 12. 9 E. 4. 26. 4. Ce. 34: b. 
15 Ea. 4. 8, 2 4 21 H. 7. 4+ 18 E. 3. 12. 13 H. 7. Gare. ; 
10. 18 H.8. 3. l. 11 H. 4. 42.7 H. 4. 46. 8 H. 4. 15:19 E. (i Dodhin pla. 
3.48. 19 E. 3. Account 56. 33 A Pla. 11. 25 Af. Pla. !. 
zt. 22 H. 6. 33. 39 E. 3. = 22 E. 3. 19. 27 H. 8. 2 

g . 31 4. 


Cer. 
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«© *r _, *- "Edward Seymot's Caſs. Par X. 

WE» N NM. B. titulo. Eftates 28. 30. 8 Bl. Dy. 253.24 Ed. z. 

* 28. 5. Ez. 4. 19. Plowden's Commentarits in Walfing- 
5 Vam's' Cale 33. jug * 

And I conceive that in the Caſe at Bar, the Remainder 

of John Cheyny by the Feoffment of the Conuſee to Ea. 

dard Stanhope and his Heits was not diſplaced, nof put to 

& - 2 Right; for the Conuſce had a Fee-Simple determinable 

/ upon the Death of Henry Lord Cheyny without Iſſue of his 

= -. * Body, and when he made the Feofftnent his determinable 

2 Fee Simple in Poſſeſſion, and his abſolute Fee - Simple ex- 

Peectant upon the Eftate-Tail of John Chepny in the Re- 

N mainder ſhbuld paſs, and ſhould not de veſt the Remainder 

bf Fohn Cheyny : For the Feoffment which in it ſelf is not 

© tortious, carſt be tortious to another. But where Tenant 

' . for Life; or Tenant in Tail makes a Feoffment, the Feoff. 

ment ĩn it ſelf is tortious ; fot Tenant for Life of in Tail 

ean t give in Fee;and thetefore theFeoffment it ſelf is torti- | 

bus: And in Caſe of anEftate-tail is tortious as to his Iſſues: 

But when be who has a Fee-Siniple, although it be deter- 

© minable, makes a Feoffment in Fee: He who has the 

- ' FVee-Simple, gives 4 Fee-Siinple, and thereby he doth no 

_—_— Prong to his Heirs, and by Conf equence no to him 

$ 3 in the Remainder. Alſo the Eftate-Tail by the faid Fine 

. rg barred, and a new Eſtate in Fee Simple crea: 


» | / 

Weta, alfo Reader there are ſome Titles to which a (4) 
Warranty doth not extend, as the Title in Caſe of diſcharge, 
Condit. - wy Oc, Mortmain, Conſent to Raviſher, 
and the like, betauſe for theſe no Action lies, in which there 
can be Voucher or Rebutter, neither can « Defcent toll 
. . the Entry in ſuch Caſes ; and they continue in ſuch Plight 
and Poffeſſion, as they were by their original Creation; and 

they by no AR can be diſplaced or deveſted out of theit 
original Eflence. Vide 34 E. 3. Garranty 52. A colla- 
teral Warranty ſhall not bar a Title of Dower, for that 
continues the Eſſenee according to the original Cres- 
dion : And yet for that an Action is given; and 
therefore there is a Difference betwixt a collateral War 
" arty. 5 and & Fine levied, and five Years Pawns 


# ® 


\ kk * »* - 2 "ed 2 
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- for upon a Pine and five Years 7 the faid Th „0. 2 
tles 2 bound; and the Title of (4) Dower alſo, if an Q les 


Action be not brought within the Time preſcribed by the Ant. 49. Bb 
Statute. Vide Plow. Com. 353, 4, 24 2 7 Tha $26.2 9 
to E. 2. Dower 165. Cr. Ca 9 Co. „ $00.47. Dyer 1 hy 
19 K., 38 165. Cr. Car. 201. 9 140. 72. 72. pl. 3.224. pl 2 
200. 93. 4. 10 Co. 49. b. 1 Rol. Rep. 140. 3 laſt, 216. Moor 53. 2 Rol. Kep. 69, 409. 
Goldsb. 148. 3 Leon. FO, 221. Palm, 775. | ; 5 p 1 , 
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2 upon 
. . within the Counties where ſuch Perſons are ſo let to Bail, to 


q Car. 287. 309. 448. 1 Keb. 391. Noy 


Mich, 10 Jacobi Regis. 


J 


Beawfage r Caſe, 


| I N this Term it was moved at the Bar in the Caſe of ons 

(s)Hardr.121. 1 Beawfage, if the Sheriff who has Fieri facias may take 
8 et a Bond of the Defendant to 3 the Money into Court at 
Hob. 3. the Return of the Writ; and the Doubt which was con- 
Cr o. El. 66.76, ceived upon it, was upon the general Words of the Act of 
225 190, 199: (a) 23 ﬀ 6. cap. 10, And if any of the ſaid Sheriffs, or 
2 pl. 155. other Officers, or Miniſters aforeſaid, take any Obligation 


«25. pl. 157. 
Nin 113 in other Form, by Colour of their Offices, that it be 


1 r yoid : And ſuch Bond to pay the Money into Court, Qc. is in 


29. other Form than the Statute preſcribes. J But upon Con- 
txl. 234. ſideration of all the Parts of the faid Act, it was reſolved, 


wm ulſtr. 13. That ſuch Bond was not made void by the faid AR, and 
37 M1. 6.1.4. therefore coherentia proviſionum Actus præ d eſt obſervands. 


Firz..Obliga. 4. Firſt (as to this Matter) it is enacted, That Sheriffs, Oc. 
32 * #7* ſhall let out of Priſon all Perſons arreſted by them, or in 
G3. 2. 65.2. their Ward by Force of any Writ, Bill or Warrant, in any 
Raſt. Sheriffs Action perſonal, or for Cauſe of Indictment of 'Treſpals, 


reaſonable Surety of ſurficient Perſons having ſufficient 


118 | keep their Days, £9. (except Perſons in Execution by Ca- 
2 1 pias utlagat, cap. Excom' Surety, of Peace, and Perſons 


169. committed by the ſpecial Command of any Juſtice, 
zRol.Rep.201. and Vagabonds.) The fecond Clauſe is, That no She- 
2 54, riffs, Oe. ſhall take, or cauſe to be taken or made 
55-143, any Obligation for any Cauſe aforeſaid, or by Colour of 
| | 1 tze 

65. | ell 

Tn hes. 194. 1 Rol. 537. Moor 247. Owen 90. Godb. 136. Goldsb. 54, 66. Cro. 


Hd 172, 173. 3 Keb. 191. 1 Anderſ. 267. 2 Au- 
der. 122. Sand. 161, 162. Foph. 165. Hetl. 25, 375. J. N. B. 25. b. * - 


/ 


a \ 


par X. Beawfage's Caſe; 100 
their Office, but (a) only to themſelves, of any Perſon nor by /4)Plowa.cs.b. 
any Perſon which ſhall be in their Ward by the Courſe of 
the Law, but by the Name of their Office, and upon Con- 
dition written, that the Priſoners appear at the Day contain- | 
ed in the faid Writs, Bills or Warrants, and in ſuch Places as 
the ſaid Writ, Bills or Warrants require. (Then comes the 

aid Clauſe :)And if any of the ſaid Sheriffs, Sc. take any 
Obligation in other Form by Colour of their Offices, that it 
ſhall be void. So that the firſt Branch contains the Clauſe of 
the Precept and Commandment to Sheriffs, that they ſhall 


let Priſoners to Bail, who were arreſted in perſonal Actions, L 
Se. which the Sheriff could not do before this Act, as ap- | 


pour of (b)22 H. 6. 46. 4. J. 19 H. 6. 43.4.21 E.4.77-6.(6)F.N.8.1 
Bond by 


251. 4. b, The 2d Branch contains the Form of the 271. b. 
by which he ſhall be let to Bail: The 3d, the Penal- Bf. Maiapr.37 


if the Sheriff do not obſerve the Form preſcribed: by the n 


tat. ſo that upon the Coherence and Dependency of the 
Branches, the later Words, altho they are general, ſhall ex- 


5 tend only to the precedent Branch, ſc. of Bonds taken of 
1 thoſe who are in their Ward. And Nr to this Reſolu- 
* tion it hath been adjudged in this Court Tin. 34 El. 16 56. 


of In Debt by Dawſon Sheriff of J. againſt Purman upon a 
Bond, the Def. pleaded the Statute of 23 H. 6. and ſhew'd 
0 that one K. recovered Debt and Damages againſt him, and 
* ſued out a Writ of Fieri fac againſt him directed to the She- 

in rif of F. and that he made the Bond to the Pl. for the Execu- 

1. tion, and that the Bond was void by the ſaĩd Act; upon which - BB 
F the Pl. demur d. And it was reſolved, firſt, That the faid {c ) (e] 4nderi.267. 4 
* Bond was not within the {aid Stat. becauſe the Stat, exter A 

1; only to ſuch Bonds, which any in his Ward makes to him. 
” 2dly, That the Bond was not void by the Com. Law; where- 
in 

ny 

ſs, 


th 


2 . "ag * . ; '. F. 1. Ob | . 
in his Ward, who was bailable, it is void, for this Bond wants . 4 * 


04 the 
N R * \ 
J - 0 


(#) 8 


. 6. 2. b. 


I Ni. Obligati- 


* 


(þ) Yelv, 197. 


2 Bullt. 213. 
Hob. 14. 


— Godd.z50.251.- 


Plowd. 64, b 


3 Co..59. h. 
Co. 119. h. 


yer 120 pl. 8. 
(e) Plow. 68. b. 
) x Sid. 383. 


atch. 143. 


Sx 


* * 
, . 
4 * 


(b) Cr.Eliz, 


1 Mod. 228. 
> Mag. 181. 


conceive that as well in the ſame Caſe 


aCapias directed to him upon an Indi. of Treſpa 


Plow. 68. 
9 


— - 


„ N 
3 K * 
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Beawfage f Caſe, Part x 
the eſſential Form preſcrib'd by the Stat. for the Condit. pre: 


{cribed there is wanting, which is'Part of the Subſtaric; fo 
there (a) Moile faid, if the Sheriff had let one to Bail, which 


is excepted in the, Stat. and js not baliable, and had taken a 


fingle Bond, that it ſhould be void, 94 alii tee concef 


er. ; for by the Except. it appears that it was not the In- 


ent of the Statute that they ſhould be ſet to Bail, and ſo the 
Bond is taken in other Form than the _ intended. And! 
| | 37 H. 6. as in the 
principal Caſe of Dive and Manning ham Plo. Com. 65. The 
Bond which hath Condit. to (5) fave the Sheri &c. harmleſ; 
(when the Sheriff againſt Law lets one toBail who is not bail 
able) is againſt Law, -and void by the Com. Law: And here- 


+ 0. with agrees Vin. Niſebam's Caſe r 5 El. Dy. (c) 324. And in 


(4)7 E. A. one was in the Cuſtody of the Sheriff by Force ol 
| ſs and the Par. 
ty made a Bond to another (by the'Notyinat. of the Sheriff) 
upon ſuch Condit. as the Stat, preſcribes for the Surety of 
the Sheriff; and there it is held that the Bond is void, be: 


+ cauſe the Act preſcribes the Bond to be made to the Sheriff 


himſelf, and that is Part of the eſſential Form. So if theSherif 
adds to the Condit. that he ſhall be ſ e) kept without damage 
againſt the K. and Pl. c. That ſhall make the whole Condit, 


void for the Reaſon! aforeſaid. So if the Sheriff or Gaoler 


takes à Bond of a Priſoner, with Condĩt. tò be a true Priſoner, 
br to pay for his (g) Meat and Drink: So if the Sheriff add 
another Thing to the Matter preſcribed by the Stat. as to 
pay ſo much Money for an Horſe, c. this Addit. makes the 
whole Bond void, for it is taken in other Form (touching the 
Subſtance of the Matter) than is preſcribed by the Stat. And 
with all this agrees Plow, Com. in Dive and Munning ban 
Caſe, 67, 68, 69. But in Paſ 27 El. Ip the K.*s Bench, in 
an Action of Debt brought by Sir Vin. late Sheriff d 
the County of Syffolk, upon a Bond of 20 L. againſt A. J. whd 
demanded\Oyer of the Bond, by which it appears that thi 
Def. . — bound in it, and of the Condit. which was that 
one More whom the ſaid Sheriff had arreſted by Force of 1 
Latitas out of the K. s Bench, ſhould appear in Perk 


on at the 
Day contained in the Writ, &c. aps ga the Star. of 2 
H. 6. And that the ſaid Bond was taken in other Form, that 
the aid Act preſcribed; c. upon which the Pl. demurred i 
Law; and it was objected that there were three Varianct 
from the Form Lr by the Stat. ſc. one inthe Bond, aul 
two in the Condit. In the Bond, becauſe Pl. took but one (0 
Surety, and the Stat. preſcribes reaſonable Surety of ſuffi 
ent Perſons ( in the plural Number) having ſufficiett 


within the Counties where ſuch Perſons are ſo let to Ball 
Caſe there ought to be two Sureties at leaf 


in which 
ts 7 $ v2 1 


Br e © mn. oe IIA. 


F. 


REPDEPOENSESSSOSSMOEPL S: 
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Parr X. bd . 4 101 9 
ten here is hut one Surety, and the (a) plural Number can't (a) Pot, 102.b. 
fatisfied with the ſingular; and fo an the Words of the pn. 69. 4. 
AQ, for the more and hs mare able the Sureties are, they 
Sil the rather cauſe him who is bailed tp appear, and ac: 2 
by Juſtice wil} proceed with more Expedition, and ſq 
the Intention ot, the Stat. And with all this agrees e vor 
ion of Montagne Ch. Juſt. of the Com. Pleas in (5) Dive (b) Plowd. 59. 4. 
and ENR am Caſe, Alſo in the Candition, firſt, the | 
hat the Priſoner ſhall appear in (c) Perſon, (2) Cr. Eli. 
— the Words af the Statute are, A all appear generally Nm 2 77 
(without theſe Words in Perſon) 2. That he ſhall appear at 1 wm 2 
— Day, * ad reſpondendum; whereas theſe Words, ad Owen 90. 
re end, are more than the Stat. preſcribes, and ſo like- 2 54, 66. 
vi ſor two Reaſons the Condition varies from the Form , 2 28. 
preſcribed by the Stat, and by Conſequence the Bond void 
as in the faid Caſes of (4) 3 7 Ar and. Dive anc 28 
aun ing bam Caſe. Bat it was reſolved by Sir Chri 2 * — * b. . 
ray;. Sir cho. Gaway, and the whole Court of K. 5 * 
That the ſajd Bond was not made void by the ſaid Aa. I 
2s to the firſt, the Words, upon —— Surety of fuffi- 
cient Parſons, are added for the Surety of the Sheriff; and f 
therefore if he will take but (a) one Surety, it is at his Peril, (e) Cr. El. 624, 
for he be amerced if the Deſendant doth not appear, 972.823, 226 
and therefore the Stat. doth not make the Bond void in ſuch & 8 <a : 
Caſe; for the ſaid Branch which preſcribes the Form, requires Sky 69. 2. 
that the Bond ſhall be made to the Sheriff himſelf, Noy ao, b. 
Name of his Office, and that the Priſoners appear, i, 83 
Clauſe no mention is made of the Sureties; ſo that the Intent 
of the Ad was, That foraſmuch as it was at the Sheriff's Peril, 
to leave it to his () Diſcretion to take one or more for his In- 2 Cro. El, | 
dempnity, and peradventure it will be better for him ſome -- 
times ty taxe one who is ſufficient, than two others; and al- 
;ho' the Surety or Syreties haye not ſufficient within the ſame 
ty, as the Stat. 725 yet the Bond was good enough, 
ſor thoſe Words of of the' A as to this Point, and more 
Counſel or Direction f — Sheriff, than for Precept or Re- 
ſtraint to him, apd that for the Safety of the Sheriff: For if 
the Defendant can't find two ſufficient Surefies, having ſuffi- 
cient within the ſame County, the Sheriff is got bound to 
let him to bail. And this eſolution agrees with the old (2)Co Legs. 2% 
Rule, . * uilibet poteſt renunciare juri pro ſe introduct᷑ dock. 183,501. 
As to th th St two Additions to the Conditipn of the ſaid 3 Keb. 146. 
Bond, more 1 is in the Statute, It was reſolved, it is true, 1 125 
there is a verbal Difference from the Form pre ribed by the Lit. Rep. 
Statute, but none ip Subſt. and Effect; for te who is ſo bailed Sramt. C 
pught to appear in Perſon, for ſo much is implied in this 0% 72.9 1 
Word of the Act (appear, ) and therefore at the Com, Law Co. Lir. 128. a. 
when any Ten t or Def. was commanded to (+) a . in any 2 faſt K c. 


Curt, he ought before the St. thereof made, in all * to have £ Cawley 164. 
2 Lev. 123,180. 


"Y © Beawfages Caſe. Part X 
(@)F.N.B.25.C appeared in r Perſon ; and therewith agrees (a) FN; 
A hs before cited, ſo for the . — Reaſon the 
bother Addition is not material, for he who ought to appear, 

(6) 5 Co. 4. b. ought to appear a4 reſpondend', & (b) parum differunt qe 
2 Bulitr. 53. xe concordant. Ft eſt or legiſlator” tanquam vida VOX, re. 
(c) Dyer 364. bus & non verbis legers imponimus. Vide 21 Fliz. Dyer (c) 
— 29. 364. there the Condition was in the ConjunRive, appear and 
- Jac. 286. anſwer, in the Copulative, and yet the Bond good. Ty. 2) E. 

x lis, in the K.'s Bench inter Dimby and Herhcote, in a Writ 

| of Error upon 70 ent given in the Marſhalſey, it was 
©, reſolved at if a Sher aoler for the Eaſe and Enlarge. 

| | - ment of any who is in his Ward, takes a Promiſe to ſave 
him harmleſs, that altho* the Stat. ſpeaks only of an Obliga- 
(4) Cx. Elin. 66: tion with Condition, yet it is in equal Miſchief. (4) And 

| Wray Ch. Juft. ſaid, That the Stat. would ſerve for little or 

| no Purpoſe, if Promiſes ſhould not be taken within the Sta- 

| tute. And the ſaid later Clauſe is general, ſc. and if the 
Sheriff takes any Obligation in other Form, that it ſhall be 

void, within the Equity of which Words (any Obligation) an 

{e) 2, Rol. Rep. () Aſſumpſit is taken; for as it is ſaid in the antient Verſes, 


Dor 76. Verba ligant homines, taurorum cornua fures, 
| 0. Bend 100. Coruu bos capitur, voce ligatur homo. 
2 Bulſtr.213. Quando verba ſtatuti ſpecialia, ratio autem generalis, 
Yelv- 197- |... generaliter ftarutum oft intelligend. And it appears by the 
Cr. El. 1 8, 190, Preamble, that the Stat, was made to avoid Perju 1 ) Ex- 
200, 230, 271. tortion and effion, three moſt horrible and 5 Sing 


235 98. and therefore for the nd fte. of them, and for the Ad- 


; Leon. 227, Vancement of Truth and Juſtice, the Words of the Act fhal 


_ have a benign and favourable Interpretion, in Bits enim gue 
Hint 149, Hunt favorabilia anime, quamvis ſunt damnoſu rebis, fiat dl 


> | quando extentio ſtatuti. And the Extortion and Oppreflion 
which is done to Priſoners is the moſt odious, becauſe it is 

ſævire in dolemtes, & addere affliftionem afliftis. And it it 

true, that before this Statute, the Sheriffs, Gaolers, Ce. 

ſometimes for Eaſe or Enlargement, and ſometimes by Op 

7 1 and Dures, would extort from the Priſoners by Co 
four of their Offices divers Sums of Money and other Profits 

: and fo by ſuch Pillage and Extort. they were enriched, and 

\ , the Prifoners impoveriſhed, and the Proceedings of Juſtice 
delayed. And it is well ſaid in Dive and Manning ban 
[ (x) Co. Lit. Caſe 68. a. That (g) Extortion is no other than Robbery, 
1 but is more odious than Robbery; for Robbery is appæ 
| rent, and hath always the, Appearance of Vice, * Extot- 

tion carries a Viſage of Truth, and is more difficult to b 

(4) 3 lnſt. 149. tried or diſcerned ; and is likewiſe oftentimes (+) accomps 

| nied with the damnable and damned Sin of Perjury, i 

Breach of the Oath which the Officer takes when he | 
admitted to his Office, and therefore it is the more oy 

N F my | (a) Et 


FI” 
4b 1 * 4 . 


(a) Extortio eft crimen, quando quis colore officit, extorquet (a) Hurt. 53 
uod nom eſt debitum ot uod e a debitun 7 Co. Lit. 368. b. 
rempus quod eft debitum ; A off fupra debirum, vel ante () Fichi 


and it is called cri TB OP 

nit, and crimen conciſſionis. , TIMER expilano- — ”m . 
Alſo it was fad, That the faid img did not bind Dyer 355. 
the Priſoner at the Common Law, becauſe the Confidera- Hob. __ 


82 was againſt Law. Vide 19 Elis. Dyer, (5) Onley's 1 Leon. 19,179; 


2 Bulſtr. 230. 


% 


* 


9 
5 


eh TI 


4 


Tales, and it was objected, That the Award of the Tal 
the Caſe at Bar, was not warranted by the faid Act; 


F. N. Þ. 189. H. 


Pannel appeared only, and two at leaſt ought to appe 


Mich. 10 Jacobi Regis. I 


. 


' Alfrid Denbawd's Caſe. 


id Denbawd alias Burnard, brought a Writ 


rror in the e N ainſt Peter Na 
ley, Hill. 9 Fac. Reg. Rot. 1151. in the King's Bend 
And the Caſe was; that Peter Woodley brought Treſp 

ainſt the ſaid Alfrid and one T homas D. Quare clauj 
r at Aiſbbarton in the of Devon. The Deſe 
dant pleaded Not guilty; and at the Aſſiſes in the Count 
frid was found guilty, and the Plalntiff had Judgment 
gainſt the ſaid Afrid. Whereupon the ſaid Afrid broug 
a Writ of Error, and the Error which was aſſigned, » 
Becauſe one of the Jurors, of the principal Pannel appe 
ed only at at upon which at the Prayer of ti 
Plaintiff a Panel of Tales de Circumſtantibus was retun 
by the Sheriff in this Form: The Title was, Nomina 4 
cem talium, &c. and under it he returned eleven Jura 
And it was argued, That this Judgment was erroneo 
for two Reaſons, 1, Becauſe but one of the princi 


2. That inaſmuch as he entitled the Pannel of the 74 
Nomina decem talium, he could not return eleven. As 
the firſt, The Award of the ſaid Tales ought to be v 
ranted by the Statute of 35 H. 8. cap. 6. for at the Cn 
mon Law the Juſtices of Ny prius could not grant u 


the Words of the Act are, And that the Fuſtices foall 
proceed to the Trial of every ſuch Iſue, with ih 
Perſons that were before impannelled and returned, 
with thoſe newly —_ &c. So that theſe Words it 
Perſons being in plural Number, can't be fſatid 
0 | | wv 


FT. * — * v w—_— . _ * 7 P K 
= * ff S 4 * * K 1 
«© * > N 1 ad — ˖ you 
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: th, 
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/ ' 
paar X. a Alfrid Denbawd's Caſe, 163 
wich one (4) fingulat Perſon ; as upon the Stat. of (3) Maſt. 2. (9) Dyer: 245- 
— i ©.11. Cum dom. 85 dederit of; are compoti, Sc. if on ac: . . 
counts before (c) one Auditbr, in Debt for the Arrearages upon Plowd. 393. b. 
fach Account, be ſhall wage his Law, as it is held in 20 H. 6. ( 2 Init. 379, 
1. b. and the Reaſon thete * is, becauſe the Stat. ſpeaks . Int. 380 
of Account before Auditors. Vide (4) 5 H. 4. c. 8. 11 H. 4. 56. b. 2 Lit. 295. 2. 
E. 3. 5. 20 F.C. 15. . 14H.6.24.b. 20H.8.41.b. 22H.6.3 5.4; 20 H. 6. 16. b. 
bid. 49 E. 3.2. b. £9 43 E.3. 1 1. B. Nota Readet, there is not any bier. Ley * 
Act of Parl. 2 expreſs Words takes away the Wager of 2 Rol- 606. 
Law in an Action of Debt upon Arrearges of Acc't, but at the 4 H. 6. 25. b. 
Com. Law the Def. ſhall have his Law in an Action of Debt (05 H. c. 3. 
brought upon Arrearages of Acc't, whether the Acc't be be- 
fore one Auditor, or many, as appears in 38 H. 6. 5. a. but the 
Reaſon why the Def. ſhall not wage his Law when the Acc't 
is made before Auditors, is _ the Stat. of Meſtm. 2. c. 11. 
for now this Stat. has made the Auditors Judges of Record, 
becauſe they have Power thereby to commit the Def. to Pri- 2 5 
ſon, which none can do unleſs they be Judges of (e) Record; (*) 2 laſt. 380. bt 
nd with this Reaſon, ſe. that they are Judges of Record a- Co. 120. .. 
pee (f).2'H. 6. 41. & 10 Hs. 24k 25.4. and for this Reaſon (/)2o0H.6.41.4. 
ewas ouſted of the Law by all the Juſt's in ſuch Caſes: But 
che Acc't be before one Auditor only, it is out of the Stat, 
for he can't commit the Def. to Priſon, and therefore remains 
it Com, Law. Sb the Lord who is found in Surpluſage, the 
Stat. is made againſt the Accountant only, and the Lord can't 
de committed to Priſon, and therefore. he alſo remains at the | k 
Com. Law, as it is adjudged in 14 H.6.24.b. Vide toHs6 25.4. _ 
Hs. 6. a. 20 H.6.41.b."Andit appears by the Judgm. of the 2 
whole Farl. in (g) 5 H. 4. c. 8. That in an Action of Debt up- (2) Dyer 147. 
u Arrearages of Ace t before (% Auditors, that the Def. ſhall 1 Ce Lit. 
bot wage his Law, But there Remedy is given by Examina- 295. 4. 
fon, to diſcern if the Matter lie in Acc't, and if not, then to 2 Inſt. 380. 
Wow the Def. his Law; and therefore the Books in (i) 43 yay wel * 
E.3. and 49 E. 3. are ill reported. And tnoreover the Coun- 49 5 i 9 
A vich the Pl. in the Writ of Error, cited the Caſe of 22 By. 0h C 
Hl. 6. 47. B. where the Cuſtom of foreign Attachment being 
edged againſt Perſons in the plural Number, ſhall not be 
ktihed with one; and the Caſe of Rediſſeiſin, where the /t)Plow 493 f. 
dat, of Merton, cap. 3. faith, (k) Aſumptis tecum Cuſtodi- 23 AT. pl. . 
- | 


t ; cite Corone. Dom Regis; this plural Number ſhall Bu K ed 3 
n be ſarisfied with one, if there are more than one: And Raſtal Rediff. 
eich that agrees 27 A p. J. 50 E. 3. 11. 4. B. 39 H. 6. (n f n. fer. 
4, . 80 in Grants made by Corporations, the plural 8 
* Number ſhall not be ſatisfied with one; as appears in the Br. . Ta 


Caſe of the Cooks of London in Plow, Com. So in Writs, '5- 

Fthe Writ be that the Defendant falſo fabritavit (n) di- gr. hz 

verſe falſa facta, be cart t declare upon one only. 35 H. G. vlow. 84. b. 
Wb. Vide 5 E. 4. 31. 4. 20 H. C. 45, Sc. But it was 7 nb 
Rope, That in Cafe when but (2) one of the princis Nl. -Re pe, 


pal jenk. Cent 349. 


U 


\ 
/ ' 


| 

gies Authorlty to Juſtices il | 

ircumſtantibus: For it i 

r 

I, 

. g 

to remain untalen U 
al. 

pe 

J. 

2 

's pPpoint, as often as need require, ſo may © 
of ſuch able Perſons of the ſaid L. 1 ben prejent, K 


| 8s Hall make up a full Jury. By which Words withou 
veſtion, altho one only 2 the Court may awul 
ales de 11. Then comes the Clauſe which has been mei 
* tioned before, which doth not reſtrain the Generality of the 
firſt Words. And the Caſes put before, which give Auth 
rity in the Nature of a Commiſſion, as in the Caſe of Ay 
ditors of the Account, (a) Rediſſeiſin, c. are not to bers 
ſembled to this Caſe upon the ſaid Act of 35 H. 8. which 
is made for more ſpeedy Trials, which always, and all o 
ther Statutes of like, Nature, ſhall be taken benign and fv 
vourably in Furtherance and Advancement of Expedition i 
| Juſtice; and it is as great Miſchief and Delay of Juflic 
when one only, as when two or more ap and therefor 
if the Body. of the Act had been in the plural Numbe 
- yet it {ym be A to extend = * : 2. Ks ons 
only of the principal Pannel a $: therewith agree 
hs Yoko: e of 1 Pleas in Aich.) & 
Elis. % in the ſame Point, ſc. that the Juſtices 
Aſſiſe and Niſi prius have Power to award Zales when on 
Juror only appears; for there it is ſaid, So was the Inte 
tion of the Makers of the Statute, and there 2row hel 
if two of the principal Pannel appear, and at the Prayer q 
the Plaintiff 12 de Circumſtantibus are returned, and the 
the two Principal are drawn forth by Challenge; now tif 
Trial ſhall be all by the Twelve de Ciroumftantibus : Bil 
the Lord Dyer makes a Cuære of that: But at the Con 
Law, the oak of Tales paſſed in Trial without any Jus 


of the principal Pannely, and this Act has been always © 
) Dyer 338. 
as... 


ounded favourably: And therefore in Mich. c. 16 & 174 
iz. No Hundredor appeared, and all the Hundredors we 
returned upon the .Z ales: And 23 Elia. Dyer 36). th 
bave Power to grant a Tales de Circumſtantibus, dites 
ed Coronatoribus for Favour or Aſſection of the She 


I 
Fs 


, | 8 

pur x. Alfrid Denbawd's Caſe. . '' 104 4 

dy the ſaid general Words of the ſaid Act of 35 KH. g. Mich. 1 

3 9 His. Julius (a] Ceſar Judge of the Court of (e) Poph. 35. 

Admiralty, brought an Action in the K.'s Bench for {lande- — 395, 

rows Words againſt Philip Corfini. The Def. pleaded Not | 
ilty, and ſaid, that he was an Alien born, Ec. and prayed 

Rial ber medietat lingnæ, and it was ted; and at the 

Vi privs in Lond. but fix Engliſpm. and five Aliens a 


Ar- V J . 

ed, and the Pl. prayed a Tales de Circumſtantib' per medietat 05 Dyer 144. 4 

lingus, and it was granted, ſo that there wanted one Alien; Datr. 22. pl. 5. 4 

and the Record was, 1deo alius alionigena de Circumſtantit' Aura , | 
ent 216. 


mandarum Jaſtic de now appoſit', cujus nomen Panell g.. 


per us ot 
red affilatur ſerumd form” ſtatuti in hujuſin caſu nuß edit; Stamf. Cor. 

5 proviſi, Qui quidem jurator ſic de novo appoſitus vis. Chri. d. 

ſtlinus Dethick alionigena exact ſimilit venit,ac in jurat ill 

ſimul cum aliis juratorib præd prius impanellatis & juratis 

jurarus fuit, and the Jury found for the Pl, and aſſeſſed Da- 

magesto 100 (. And it was moved in Arreſt of Judgm, That 

no Tales is to be granted 4s Circumſtantih, when the Trial 

is fer medietat lingue by the Jult's of Ni prius, by the ſaid 

Alt of 35 H. 8. for three Reaſons. 1. The Tales ought to 

enſue the Nature of the pes: 3 Pannel, and that always is 
requiſition” defendentts, and in this Caſe the Pl. prays the 

Tales. 2. That the Words of the ſaid Act are in the plural 

Number, The Fury is like to remain untaken for Default of 
urors: And here it was but for the Default of one Juror. | 

„ The Act gives no Authority in this Caſe to the Juſtices 1 
grant a Tales, for in the former Part of the Act it ſpoke. _ | 4 
if the (c) Freehold of the Jurors, and of Iflues to be return- (c) Poph.39,30. 
N upon the Jurors ; and an Alien has no Freehold, neither Ci. Edo * 
hall iſſues be returned upon him. Alſo the Statute ſaith,  ** 
there be any Default o 2 others of the ſame County x 
hall be returned, Cc. and an (4) Alien is not properly ſaid (4) Co. Lie. 
any County: & hits non obſtantibus, becauſe the Stat. was ea FI 

ade for the ſpeedy Execut. of Juſtice, it ſhall be expound- ; Kr b. 
Lavourably to effect the Intent and Purpoſe of the Makers Calvin's Caſe. 


fer vic Lond ad requiſition' inſranominati Julii Ceſaris 


— 2 * 
rer 
© x 

danke. 


che Act, and Judgment was given for the Plaintiff 
As to the 2d Objection which has been made, it was 
olved, That the Title was the Miſprifion of the Sheriff; 
d it can't be taken that the Juſtices ; pra ales only of 8 
ten, but of as many as in all wou'd make a Jury: And (e) Cr.jac.303. 
ut appears, becauſe eleven were returned, and eleven | 
on with him of the principal Pannel ; and therefare it | 
4 reſolved; That this Miſpriſion of the Sheriff. ſhould 
imended; and em put out of the Title; and then 
Title would be good and formal, Nomina talium, &c. 
It may be Nomina juratorum de novo appoſi: ſecundum 
ots 


\ - (5) z Rol. 672. App as in (i) Attaint under 24, and in other AQionl 
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Alfrid Denbawd's Caſe. 

Vote Reader, at the Common Law in the Granting of i 

Tales, five Things are ts be conſidered, 1. The Time dt 
c. 


2 


- 


Paxr 1. 


* 


the Granting, Ge. of it. 2. The Number of the Talg. 
3. The Order of them. 4. The Manner of Frial, fc. either 
by them with others, or by them only. 3. The Quality of Ml 
them are to be conſideted : n 8 
ä As to the firſt, four Things ate to be confidered: 1. That 
( Rol Rep. the Time of the Granting of them is upon (a) Default of ſo } 
1, 5. 1.2. man of thoſe of the principal Pannel; that there tant be: 
Co. Lie, 158. a. full Jury: 2. That at the Time bf the Granting bf them, the I 
principal Array ſtands, for Tales art Words fitmilitudinaty, and 
tive eference to the Reſemblance which at that Time ! 
ought to be in 41 and therefore if the Array be quaſhed, Ml / 
or all the Polls challenged and tried out, no Tales ſhall be a- Ml * 
warded, for at that Time mo ſunt quales, but in ſuch Caſe i Ml 
new Ven fac ſhall be awarded; but if at the Time of the “ 
Granting of the Tales the principal Pannel ſtands, and after. 
(4)Dy.78.pl.41. wards is (5) quaſhed, as is atorefaid, yet the Tales ſhall and, 
| for it is ſufficient if there were quales at the Time of the 
» * Granting them; and that appears in 34 H.6. Fnqueſt ; 
3: It is to be obſerved; That he who Is meerly Deten, cant 
ten Cr. Car. 484. a Tales, till the (c) Plaint. has made Default. 4. In ſome 
Ell Ta Thall be granted after a full Jury a and if 
ſworn; as if a Jury be charged and afterwards before the 


Verdict given in Court one of them dies, a Tales ſhall be -v. 
(%) Starnf.Cor. warded; and no new Ven ſuc; and therewith agrees (4) i the 
155. b. H. 4. 10. 8; 80 if any of the Jurors impannelled die before d 
they appear; and that appears by the Return of the Sheriff ¶ cut 

the Pannel ſhall not abate, but if need be a Tales ſhall be -N. 


(4) Stamf. Cor. warded. Vine (e) 20 E. 4. 11. b. And the Time of the Chal- 
155. b. e and Trial of the Tales is after the principal Pannel if 
(J) Co. Lit. tried; and if the principal Pannel is affirmed, & the ſame 
158. a. Triers _ try the — — wy by is quaſhed; then the two 
' to. Lit. Triers of the principal Panne not try them. (g) 9E. 
72. nk 46. b. 14 H.1.1.b.& 33 H. 6. 45. vide 19 H. 6.48. By 
As to the 2d, ſe. the Number; 2 Things are to be obſerved 
(M Stamf.Cor. 1. In all Caſes the Tales ought to be (+) under the Numbe 
165. a- of the Principal in the Venire fac (urileſs it be in Caſe oft 


ere the Venire fac is of 12 under 12, and the Rell 
why more may be granted in an Appeal on the Part @ 
the Plaintiff is, becauſe the Plaintiff may challenge petttap 
torily, and if Default be in the Plaintiff, then the Dt 
fendant may Pray a Tales; and the Reaſon is in favor 
vite, and that he may diſpatch and free himſelf 6f Tre 
ble and the Queſtion of his Life; fot fear that bis Wi 
neſſes ſhould die, &c. and therewith agrees 14 H. J. 1.4 
37 H. 6. 12.6. 18 E. 4. 6. J. 16 E. 4.6. b. «nd theteſ 
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% © 48 E. 3. 28. The 2. that the Number ought al- 
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bear X. | Alfrid Denbawd's Cafe. '' 105 
the Book in 48 E. 3. 1. ſeems to be miſprinted, Vid 49'E- - 
ways do be certain, as 10, or 8, or 6, or 4 Oc. Vide Offa 

tales Br. 11. But now upon the faid Act of 35 H. 8. a 

Tales de Circumſtantibus may be granted as well of an @) (s) Cr.Jac,z16, 
incertain, as of a certain Number, and that by Force of the 

Words of the ſaid AR, /t, ſo many, &c. as ſhall make up a 


full Fury. 1 ö 2 
As to the third, ſe. the Order, it is to be known, that al- 
ways in every new-Tales the Number ſhall be diminiſhed, 
u if the firſt be 10, the ſecond ſhall be 8, aad ſo always 
leſs 5 and therewith. agrees 14 H. . 1, b. Tit, Tales Br. 15, 
Wide 47 AP. 10. But if a Tales is awarded, and ir is af- 
terwards . by Challenge, he may have a new one of 
the ſame Number as before; and therewith agrees 20 H. 6. 7 


40. 4. 0 A | 
As to the fourth, ſc. To the Manner of Trial, ſc. by them 
with others, it is common every Day, and by them only, 
when after the Granting of 10 Tales and offo Tales the 
principal Pannel is quaſhed, there the Trial may be only of 
the Tales, or if the Tales do not amount to a Jury, a Tales 
to ſupply the former Tales may be granted; and therewith | 
wrees (4) 36 H. 6. Tit. Enqueſt zo. (6) Stamf. Co- 
As to the fifth, ſe. to the Quality of the Tales, they ought ron, 155. b. 
w be of the 12 me Quality. as the Principals are. ; and (“ Cr. El. 305. 


therefore. if t be per medietatem lingue, of 141 60 
and Aliens, the Tales ought to be ſo, ſo if the Principal 
out of a Liberty, and all thoſe Things which are required 
by the Lew in the Principals, are required in the Tales, 
Vide 4. E. 4. 11, J H.6. 40. 4. 30 Af. p. 42. And after- IP s 
wards by the Advice of all the Juſtices of the Common 1 
few, and Barons of the Exchequer, the Judgment was 
affirmed ; and ſo the princi al Caſe at Bar has been ad- 

aged by all the Juſtices of nd nod all the Barons of 
the Exchequer. ' | | 

Nas Reader in A, if ſo. many of the Recognitors . ' 
make default, that there are not 12, the Juſtices of (4) Aſ. (4)Cr.Car.z41, 
lile can't award a Tales de Circumſtantibus, for altho' Juſti- 
es of Aſſiſe are named in the ſaid Act of 35 H. 8. as well as 
lattices of Neſt Prius, yet foraſmuch as the ſaid Act doth 

give Power to Juſtices of Aſſiſe or Ni Prius, but 
bete the Trial ſhall be by twelve Men in every 

it of Habeas Car pora, or Diſtringas with Niſi Pri- 
u; and that can't be in Aſiſe: For, Aſiſe cafiautur 8 Co. 37. 4. 
proprio Com and never can be taken by Ny Prius 
proprio Com and no — can be made ageinft 
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expreſs Words z for that would be () Viperina Hell que 
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corroderet ventrem textus : And of ſuch Opi 
yn Chief Juſtice in his Time, and Gerard Attorney Gene. 
and after them Wray and * Chief] Nes Is 
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Mich. 10 Jac. Regis 


Humfrey 3 on 


Young d Dorey his Wife, brou ght an Action Brownl. 61, 
of Debt againſt 7 homas Milton and Anne his Wife Exe- Hob. 376- 
cutrix of — Lofield, upon a 2 of one hundred 
Pounds, made 20 Drcemb. Anno 6 fry > is by the ſaid 
Hum, Lofield to the ſaid Dorothy Ffuit, The De- 
fendants demanded Oyer of the Pad and 4 Condition, which 
was, That if the within bounden Humfrey Lofleld, bis Ex- 


eeutors, Adminiſtrators and Aﬀegns, of every 'of them, 
Hall well and truly obſerve, ferform and keep all and fingu- 
lar the Covenants, Payments, Reſervations, Grants, Arti- 
cles aud Agreements contained in a Pair of Tudextures bear- 
ing Date the Day of the Date of the Obligation made be- 
rween the ſaid 7 and Dorothy dum ſola fuit, which 
on bis and their Part, Sc. And fleaded. hat by the ſaid 
lndenture, which they ſhewed forth, the fald Dorothy, in 
Conſideration of the Rene after by the ſame Indenture re 
ſerved, demiſed to the faid Humfrey Lofield « Wine Cellar 
in 2 2 To have and to hold to the ſaid Humfrey 
Lofield, his Executors and Afi ue after the Feaſt of the 
Nativity of Chriſt then hee 8 ter mino umius 
anni integri exrunc prox* ſequentis, & fi in fine dicti 
unius anni ambe partes placerent, agrearem, con- 
. tentatæ forent, quod eadem preſens dimiſſuo foret reno - 
h * vara, ive cont inuata pro aliquo longiori tem 1 — ba- 
e tenen dimiſſa pramiſſa dict 
field erecutoribus & ee 7s fu ab & oft di Gum 2 
iv / ” 
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Humfrey Lofield's Caſe Parr X. 
Nativitatis Dom tunc prox” ſequen' datum Indentur 72 


Frakes finem & terminum trium annorum extunc prox 


2 readendo inde 1 hy” durante dicto termino difls 


W W nnunciation, &c, 
with Clauſe of diſtreſs if the I, op was arrear by the 8 

of ten Days after any of the Feaſts, c. and 9 1 0 hat 
he occupied the faid Cellar for the Spac the * firſt 
Year, and at · the End of the faid Lor per all the Co- 
venants, Payments, Reſervatiops, Cc. in hs faid Indentures, 
Oc. The Plaintiff replied, and for Breach ſhewed, That the 
ſaid Humfrey Lofield did not pay 101. due in the laid firſt 
Year at the Feaſt of the Birth of Chriſt for one Quarter, 
Upon which the Def. demut'd is Law. And: this lea be- 
gan in Communi Banco Trin. 107ac. Reg. Rot. 3434. And it 
was argued by the Serjeants of Counſel with the Defendants, 
That the {aid Leflee ſhould not pay any Rent for the fr 
Tear, and that for three Neaſohs:; 1. Becauſe the Reſerva- 
tion, as it is made, depends _ a Contingency, ſc. if at the 
End of the firſt [Year ——_—_ arties ſhould a agree that the 
| Leaſe ſhavld.; be renewed and continued for any longer 
Time, then to have and to hold the ſaid Cellar to the faid 
_  Humfrey from the Feaſt of the Birth of Chriſt next enſuing 
the Dare! of the inflenture for three Years; Reddendo inde 
anni reg date mins dicts Dorothea, Qc. 40 l. 
that the e _ n the, ſaid contingent, 
A ve vor Mok E the Leaſe was not continued 
| bejabd abe Gelb — The Reſervation of the Rent is 
durante ter mino fired" ubich being ſpoken in the fi 
Number, {hail elate only to the Term of three Years laſt 
| and bot to the Term of one Year, which was 


certain mpleat beſore the Contingent. 3. That eve 


22 Sand. 166, (4) Relervatibo and Exception ſhall be taken ſtricte again 


| Plow. 171. 2. 


197. a. 267. b. 


Plow. 171. a. 
140. b. 161. b. 
Perk ſect. 106 
(c) Co. Lit. 
197 8. 
Tek ikd 107. 


the TeGat/andibenchcially for the Leſſee, becauſe every | 


Reſervation dharges and incumbers the Land demiſed; 
and: the Words of- Reſervation are the Words of the Leſſor, 
and the Reſer vation is his Act, and therefore ſhall not bs 
extended beyond the Words; and ſo it is held in Hill and 
Gravge's CalerimPlow. Com. 171. 4. and to this purpoſe the 
common: Caſes'in 12 E. 3. Tir. Af. 86. 17 E. 3. 32. & 1) 
A ps ro. 20. E 4. 18. J. 2 H. 8. 19. 4. and divers others 


| (b) 5 Co. z. were cited. And it was further ſaid; That if {b) two Te- 
. 96>. ants in common join in | a Grant of an Ox, or a Pair of 
gilt Spurs, or an Hawk, the Grantee ſhall have two Oxen, | 


Oc. but if they make a (c) Gift in Tail, or a Leaſe for Life 
* or Years, rendring an Ox, c. to them and their Heirs, they 
2 their Lives, nor x their ſever Heirs after their Deaths 

ave tur one Ox, Oc. And fo if a Man makes & on 


te, executoribus & BE . ble Es ad quatuor 
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par XN. Humfrey Lofield's Caſe: 10) 
js det ge ae fl g- at the Cages Tar. ang reh. 
che dener in Borough Engliſh, rendring an Ox to him ane 
his Heits, and the Donee havin dies, the elder ar: 5 


two 


(5 B v 2 
61. Hob ss. 


* 


ö 

; 
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A only in Confideration of the Rent reſe 
d dentures ; and in ancient Time Rent reſeryed | 
is 

ar 

ſt 

25 
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5 463. paſt z but t ofthe (a) Reverfion Lahd in Paſſeſſion ſhall WM *- 
F. A 18 Log . n YA. : 
Co. 124. b. mrever/ionem, c. for Life after the Death of the Le(- - 

Tr. Cur: 400, ſor, He that the Habendum is goody for in Judgm. of Law, 5 
e. noching but tho Reverſion ie gremedby Ried Bi 
; 8 Moorgs,56. as in 7 Hroctmorton a Caſe, Pla. Cum. 147. when a Re verſion is Pg 
Lit. 133. 3. granted, ZHabendum the Land, the Habendum is adjudged n. 

» Col4.%: oood t So when the Land is granted Habendum the Rever- th 
on; after the Death of the Leſſee, Sc. it is in Conſtructi. 90 

on as much ag to ſay, to take Effect in Poſſeſſion after the I 

Death, c. Alſo the Habendum had been good, altho'no gt 

; mention had been made cither of the Land, or of the Rever- tha 

9 2 Rol. 65. fion in the Habendum; for the principal Office of the (c) Na. WW ny, 

Cd. Lit. 6. a. bendum is to limit the Eftate of the Land contained in the WW... 


— os > Premiſſes. 3. It was reſolved, That by the ſaid Reſervation, 
3 the Rent ſhould not commence before the Reyerſion fell in- Wc. 
6) Djer 377- to (4) Poſſeſſion; and theſe Words, cum rever/io pred' accide- 
Brownl. 300, Tit, ſhall be expounded according te the Intent of the Par- ui 
2 Sand. 166. ties, which wasnot that the Grantee for Life ſhodld pay the Nun 

en. Kent reſerved, before be might take the Profits to raiſe the 
3 — 2, © Rent out of them. 4. That the Diſtreſs was well taken for 
8 rp —„ por gt ad 

Fs e Arrearages incurre Note | in 
(e) * 376, 23 EL (e) 376, 377. which proves 88 ſhall and 
300. be expo | ing to the reaſonable Intention of 
the Parties, to be collected by the Words of their Deed; 
* and it is apparent, that the Intention of the Parties in the 
Caſe at Bar, was, That the Leſſee ſhould pay Rent for the 
Time which by Force of the ſaid Leaſe he occupied the ſaid ea 
| Cellar : But furaſmuch as the Bond was forfeited, the Court de ry 
moved the Pl. ta take his Artearages,Coſts and Damages,with fte. f 
which he was contented, and ſo no Judgment was given. on 
C) Ant. 107.4. Nora Reader r, as to the ſaid Caſe put at the Bar, of a Git... 
in Tail of one (J Acre at Common Law, and of one Acre whe 
in Borough Engliſh rendring an Ox, and afterwards the 
Donee dies, having Iſſue two Sons, fo that the one Acre: t 
_ + deſcends to the one, and the other to the other, that but 
: one Ox ſhall be 25 For the better Underſtanding « 

tze Law, and of the Reaſon thereof in that Caſe and 

F the Like, it is to be known, 'That there is a Difference in 
Law, when by Operation of the Law without the AQ 
the Party, there ſhall be a Multiplication of one entire de 
vice, and when not. And therefore there is a:Differenc 
betwixt very Lord and very Tenant, and between the Dt 
nor and Donee, or the Leflor and Leſſee: For in tit 
Caſe of very Lord and very Tenant, as well the Annud 
as the Caſual entire (g Services in many Caley- tba 
nd h : | mull 


_ 
A” 


pH X. Humfrey Lofield's Caſe. © os 
mülkiplied, as 5 — * 1 Cope in . — Part N ** 

N in the eighth Part of my Reports f. 102. CL 0 
775 n Talbot Caſe, But in the Caſe of the Donor and * 
Dotice, or Leſſor and Leſſee, the entire Rent reſerved” 
ſhall not, by any Diviſion either of the Reverſion or of the 
Poſſeſſion by Act in Law, be multiplied: And therefore if 
in the ſaid "Caſe of one Acre at Comnion Law, and the o- 
ther in Borough Engliſh,” the Donee dies having Iſſue two 
dong this ſeveral Deſcent whick is an Act in Law ſhall not 
charge each of them with the entire Service; no more than 
if the r in the ſame Caſe dies having Iſſue two Sons, ſo 
that the REverfion deſcends ſeverally by AR in Law; yet the 
Donee nor their Heirs ſhall be charged but with one en- 
tie Service. So if a Man is ſeiſed of two Acres, one of 
the Part of his Father, and the other of the Part of his (a) (s) ** 
Mother, and makes a Leaſe of both for Life, reſerving year- Bc. deſcent 11. 
ly s Lamb to the Leſſor and his Heirs, and the Leſſor dies 14 H. 8. 8. b. 
without Iflue of his Body, the ſeveral Heirs ſhall not have 5. 2 
wo Lambs; but one Lamb only. So if a Man gives Land * 
totwo Men, and to the Heirs of their two Bodies begotten, | 
petting an (J) Hawk, and they die, their ſeveral Iſſues (4) Co. Lit. 

y but one Hawk: And the Reaſon of theſe and o- 197. b. 

ther like Caſes, that the entire Services in theſe Caſes ſhall +- 
otencreaſe, is, becauſe the Reſervation of the Donor or 
flor is his Title only, and when he himſelf reſerves but 
ne, the Law, which is always grounded upon Right and 
Equity, will never encreaſe it, or give him more than he 
umſelf has reſerved. And the Reaſon of this Difference 
ppears in Woodland's Plow. Com. 94. For Encroachment b 
ie Donor upon the Donee, or by the Leſſor upon the Le 
& ſhall-nor bind them in an Avowry, as it ſhall betwixt 
* and Tenant ; and the Reaſon is, becauſe when the 
honor and Leſſor, or the Heir of any of them avows, he 
wht to ſhew the original Reſervation, by- which it will 
mar, how much the Donor or Leſſor has reſerved. And 
ith this agrees the Judgment in Sir Vin. Foſter s Caſe in Cr. Car. 81. 
it eghtb Part of my Reports, f. 65. a. That the Donor or 5-9 55. © 
ellor need not in an Avowry alledge Seiſin, neither ſhall 9 
Eneroach ment upon them bind them, becauſe the Reſer- 
kion is their Title. But if there be Lord and Tenant, 
the Tenant makes a Gift in Tail, or a Leaſe for Life, 
e Nemainder in Fee, there Encroachment by the Lord 
pon the Donee or Leſſee ſhall bind them, for the pj... 
ord need not ſhew the Commencement of the Seig- 9 Co. 3 a. 
bry, but it ſhall not bind the Iſſue in Tail; and there- 4. 0. 1 bf 
th agree 20 E. 3. Avowry 131. 5 E. 4. 2. 4 and F. N. =. N. B. xt. 2 
ks. The ſame Law is, _ the Law creates the Tenure ; 
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4) blond eg but by t ofthe (a) Reverfion in Paſſeſſion 
Foy 80 oY by grotſib() Ro e Tod jeu 


] 

1 

> 124 b. everſionem, c. for Life after the Death of the Leſ- q 
888 r. 400. Tee, Sc Te the Habendum is good 4 for in Judgm. of Law, 7 
ſh 

2 


| Kel +; nothing but the Neverſion is granted by the Premiſſes 4 and 
0 Moors 5,56. as in 7 brockmorgzon's Caſe, Plo. Com: 147. when a Reverſion ig 
Lit. 183. 8. prone Habendum the Land, the Habendum is adjudged 
3 Cos. a when the Land is granted Habendum the 17 th 
Jn. * — the Death of the Leſſee, c. it is in Conſtructi- 85 
on as much as to ſay, to take Effect in Poſſeſſion after the ry 
Death, Sc. Alſo the Habendum had been good, altho'no igt 
| mention had been made either of the Land, or of the Rever. WW .. 
0 2 Rol. 65. fion in the Habendum z for the principal Office of the (c) H-. WW ng 
' Cd. Lit. 6. a= bendum is to limit the Eſtate of the Land contained in the 
705 77.7 ＋ Premiſſes. 3. It was reſolved, That by the ſaid Reſervation, 
the Rent ſhould not commence before the Reverfion fell in- Wc, 
WD Dyer u. to (A4 Poſſeſſion; and theſe Words, cum reverſio pred accide- 


2 Brownl. 300, Vit, ſhall be expounded according te the Intent of the Par- e 
x Sand. 16 ” 166, ie ties, which was vot that the 53 for Life ſhoùld pay the * 


t Vent ; Kent reſerved, before he might take the Profits to raiſe the 
E Rent out of them. 4. That the Diſtreſs was well taken for 
Executors 112. the Arrcarages: after the Death of the Leſſee, and not for 
| the Arrearages incurred before. Note by the Lord Dyer in 
00 Dave 376, 23 EL (e) 376, 377- which proves that Reſervations ſhall 
be expo ing to the reaſonable Intention of 
; the Parties, to be collected by the Words of their Deed; 
Sul and it is apparent, that the Intention of the Parties in the 
Caſe at Bar, was, That the Leſſee ſhould pay Rent for the 
Time which by Force of the ſaid Leaſe he occupied the faid 
| _ Cellar : But foraſmuch as the Bond was forfeited, the Court 
moved the Pl. to take his Arrearages, Coſts and Damages vid 
which 2 and ſo no Judgment was given. 
Aut. 10%. Nota as to the ſaid Caſe put at the Bar, of a Git 
i Tail of one if Acre at HS Law, and of one Acre 
in Boron Engliſh rendring an Ox, and afterwards the 
having Iſſue two Sons, ſo that the one Acre 
my wrt to * — and the other to the other, that by 
dne Ox ſhall be paid. For the better Underſtandi 
the Law, and of t e Reaſon thereof in that Caſe and 
the Like, it is to — known, That there is a Difference 
Law, when by Operation of the Law without the = | 
the Part 4 ſhall be a Multiplication of one entire 
vice, when not. And, therefore there is a Differend 
betwixt very Lord and very Tenant, and between the D- 
nor and Donee, or the Leſſor and Leſſee: For in tht 
2 co. 10%. b. Caſe of very Lord and very Tenant, as well the Ann 
„ a * . entire (E Services In many Caſes {ball | 


mult 


nne 
RUN Xx. Humfrey Lofield's Car. 108 
miltiplied;” as appears in Brnerton Caſe, in the firth Part 105.1 b. 2. 2. 
A — 7 and in the eighth Part of my Reports f. roa. Coli 149.ab. 


in John Talbot Caſe, But in the Caſe of the Donor and 

Dorice, or Leffor and Leſſee, the entire Rent reſerved” 

ſhall not, by any Diviſion either of the Reverſion or of the 

Polſeffion by Act in Law, be multiplied : And therefore if 

inthe faid Caſe of one Acre at Commion Law, and the o- 

ther in Borough Engliſn, the Donee dies having Iſſue two 

Sons this ſeveral Deſcent which is an Act in Law ſhall not 

charge each of them with the entire Service; no more than 

if the Donor in the ſame Caſe dies having Iſſue two Sons, ſo 

that the Reverfion deſcends ſeverally by Act in Law; yet the 

Donee nor their Heirs ſhall be charged but with one en- 

tire Service. So if a Man is ſeiſed of two Acres, one of 8 

the Parr of his Father, and the other of the Part of his (a) (s) A weary 

Mother, and makes a Leaſe of both for Life, reſerving year- Br. deſcent 11. 

V% Lamb to the Leſſor and his Heirs, and the Leſſor dies 14 H. 8. 8. b. 

without Iflue of his Body, the ſeveral Heirs ſhall not have * 4 

wo Lambs, but one Lamb only. So if a Man gives Land 

totwo Men, and to the Heirs of their two Bodies begotten, | 

jielding an (I) Hawk, and they die, their ſeveral Iſſues (6) Co. Lit. 
y but one Hawk: And the Reaſon of theſe and o- 197. b. 

ber like Caſes, that the entire Services in theſe Caſes hall 

potencreaſe, is, becauſe the Reſervation of the Donor or 

Leflor is his Title only, and when he himſelf reſerves but 

ne, the Law, which is always grounded upon Right and 
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o | Ys will never encreaſe it, or give him more than he 
10 inſelf has reſerved. And the Reaſon of this Difference 
un ar in Woodlani's Plow. Com. 94. For Encroachment b 


ie Donor upon the Donee, or by the Leſſor upon the Let- 
& ſhall-nor bind them in an Avowry, as it ſhall betwixt 
ord and Tenant ; and the Reaſon is, becauſe-when the 
Jonor and Leſſor, or the Heir of any of them avows, he 
wht to ſhew the original Reſervation, by which it will 
mar, how much the Donor or Leſſor has reſerved. And 
ith this agrees the Judgment in Sir Vin. Foſter s Caſe in Cr. Car. 81. 
geh Part of my Reports, F. 65. a. That the Donor or Hed oo: 

ellor need not in an Avowry alledge Seiſin, neither ſhall 3 
Encroach ment upon them bind them, becauſe the Reſer- 
tion is their Title. But if there be Lord and Tenant, 
bl che Tenant makes a Gift in Tail, or a Leaſe for Life, 
e Remainder in Fee, there Encroachment by the Lord 
on the Donee or Leſſee ſhall bind them, for the pio. A 
ord need not ſhew the Commencement of the Seig- 9 Cc. 3 a. 
ry, but it ſhall not bind the Iſſue in Tail; and there- 7% : 4 
th agree 20 E. 3. Avotery 131. 5 E. 4. 2. 4. and F. Ns. 4 
4. The ſame Law is, _ the Law creates the Tenure ; 

I . 6s 


UU b. 
163. KI 
EVAL 2. 

0. Lit. 149. 
"I 49: 


both the Sons ſhall do Fealty : The 


Lumfrey Lofield's Caſe. Parr x. 
as if Lord and Tenant be by PFealty,”and the 


Men, and to the Heirs of their 5 ies. without any Refer. 


vation, now the Nonees ſhall hold of the Donor by the like 


Services as he holds (a) over, ir: 4; l. : 3. H. 6. 5. 4. Oe. 
yet if the Donees beving Iſſue die, their ſeveral Iſſues ſhall 
pay but one Lamb, for the Donat or his Heirs in Avowry 
ought to ſhew the Tenyre, berwixt the Lord and the Te- 
nant, and the Gift in Tail, ſo that it will appear to the 
Sh tha but ope Lamb at the Time of the Gift was due; 
a Law, ro the Prejudice of the Heirs of the Donees, 
will not encteaſe it. But there is a Difference betwixt thoſe 
which are entire Services ; for ſome Services by the meer 
Operation of the Law ſhall be encreaſed ; and therefore if a 


Man ſeiſed of two Acres, one at the Common Law, and the 
| Gther of the Cuſtom of Borough Engliſh, makes a Gift in 


ail of both; and the Donee bring Iflye two Sons dies, 
h thi | N ame Law of Homage, 
if it be reſerved by the Party, or created by the Law. So if 


the Donor dies having Iſſue two Sons, both the Sous ſhall 


have Homage and Fealry. And ſo there is a Difference be- 
twixt entire (þ) Services of Profit and of no Truſt, and Ser- 
vices of Truſt and no Profit, The ſame Law is, if there be 
Lord and Tenant by Knight Service, and the Tenant gives 
the Tenancy to-two. Men, and to their Heirs of their Bo- 
dies, and they die having Iſſue, their Iſſue ſhall hold ſeve- 
rally by Knights Sexvice, for that is for the Defence of the 
Lord and of the Realm: And ſo another Difference betwixt 
an entire Serv ice for the private Profit of the Lord, and an 
entire Service for the publick Defence of the Realm. Vide 
all theſe cited in en Talbots Caſe 3 and by theſe and o- 
ther Differences there put, all the Books directly proving 
— arg well without any Contrariety or Difficulty + 
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Arthur Legat Caſe, in ſabeerſun of | peſt 
ent patents of thieoiſh concealers.. 


* 


Dwardus Cockle nuper de Wimondham in comitaty 
prædicto husbandman attach latus fuit ad ref 
Arthuro Legat generoſo, de dne quare vi & armis ſex 
acras boſel cum pertinentiis in Wimond- 
bam quas Johannes Smith ſus præfato Arthurg di- 
pit ad terminum qui nondum preterilt, intravit, et ipſum. 
« firma ſua præd' ejecit, & alia ènormia ei ad grave - 
8 ipſius Arthuri, & contra Dom Reg nunc, 
be. Et unde idem Arthurus per Robert Love Attorn' ſuum 
queritur, quod cum predict Johannes decimo nono dic Oc- . 


- 


"es ae 


Ed Cockle per attornatum ejus infracontent', Et j ur Jur e un- 


N N > 
oh * 1227 
Arthur Legat Caſe. PART X. 
tobris anno tegni Domini Regis nunc Angliz octavo apud 
Wimondham dimiſiſſet eidem Arthuro tenementa prædicta 
cum pertinentiis habendum & tenendum eidem Arthuro 
executoribus &.adminiſtratoribus ſuis a ſeſto Sancti Michae- 
lis Archangeli tune ultim' preterit* pro & durante termino 


. 3 annorum extunc proxime ſequentium plenarie complen- 


dorum & finiendorum virtute cujus dimiffionis idem Arthu- 
rus in tenementa prædicta cum perrinentiis intravit, & fuit 
inde poſefionatue quouſque prædictus Edwardus poſtea ſci. 
_ die yy Rag regni dicti Dom' 

ngliæ i & armis, Cc. tenementa cum perti- 
gent Jeeben eidem Arthuro in forma predict 


dimifit ad predi&' term inum qui nondum preteriit, intravit 


_ & ipſum a firma ſua prædicta ejecit, & alia enormia; &c- 


& contra pacem, &c. unde dicit quod deterioratus eſt, & 
dampnum habet ad valentiam viginti librarum, & inde pro- 
ducit ſeam, &c. Et prædictus Edwardus per Tho Blofield 
attornatum ſuum venit & defendit'vim. & injuriam quando, 
&c. Et dicit quod ipſe in nullo eſt culpabilis de tranſgreſſione 
& ejectione prædictis, prout prædictus Arthurus ſuperius 
verſus eum queritur, & de hoc ponit ſe ſuper patriam; & 


irc h fat iat hic a die Sanctæ Trinitatis in tres ſepti- 
odd &cc. per qubos, &c. Et qui nec, &c. Ad recogn', 


— Arthurus fimiliter; Ideo præceptum eſt vicecomiti 
quad 
manas du 


&c. Quia tam, &c. Ad quem diem Jurata inter partes præd 
de prediQo placito poſit' fuit inter cas in reſpectum hic uſq; 
ad bun: diem ſcilicet in octabis Sancti Mich? tunc prox' ſe- 


quent; Ar Juſtic Dom Reg ad. Aſſiſas in comitaru pred' 
P nd 4 


capiend aſſign per formam ſtatuti, &c. die Lune quintodecimo 
die f rei apud Caſt Norwic'in comitatu pred 


przd' Edward per attornatos r 
ore ic recor- 

2 fuum o verba, Poſtea die & loco infracontent' co- 
ram Faw. oke milite capitali Juſtic' Dom' Regis de banco, 
& Johan | Toke milite ung Ja ic dicti Dom' Reg ad placi- 
ta coxans ipſv gege tenend” aſſign Juſtic ejuſd Dom' Reg ad 
Afaiſas in comitatu Norf. capiend aſſign per formany ſtatuti, 


Sc. ven” tam infranominat* Arthur' Legat quam inffaſcript 


ic” ad Aſſiſas coram quibus, &c. mis 


us vepiuent ; Et modo hic ad hunc diem ven tam pred 
4 t 
yu 


de 


Regis nunc 


parX. Arthur Legat Caſe. 

te infra fit mentio exact fimiliter vener, quorum duode 
cim, videlicer, Robertus Seatian, Adam Bale, Barthalomæ- 
W Hartiſon, Thomas Reynaldes, Willielmus' Bidwell, Hen- - 
ricus Howlet, Ihomas Crooke, Richardus Ruſſell, The“ 
Tilney, Johannes Freeman, Johan Jewell & Edmund' John- 
ſon in Jur m prædict Jurat exiſtunt, Poſtmodumque unus 
Jar pred, videl'r, prædictus Robertus Seaman, ex aſſenſu 
ambarum partium prædict', ac per mandatum Juſticlarior 
iftorum, a panello prædicto penitus extrahitur, &c. l- 
ex aſſenſu partium præd', Jur a ptæd ulterius ponĩtur in 
reſpeQtum, hic uſque in Octabis Sancti Hillarii, Ideo vice- 
comgs habeat corpora, &c. Et appon' decem Tales, ad quem 
diem hic venit tam predict Arthurus, quam ictus Ed- 
vardus per Attornatos ſuos prædictos; Et vicecom' modo 
mandat, quod quoad diſtringend' Bartholomæum Stone & 
ceteros Juratores in breve Nom' Regis ſibi direct nomiĩnat', 
breve” illud adeo tarde ſibl deliberat fuit, quod propter bre- 
ritatem tem poris nullam inde executionem facere potuit, 
ſed quoad ponend' decem Tales unde in eodem brevi fiebat 

mentio, idem vicecom' modo mandat, quod executio inde 

pate bat in ſchedula brevi illi annex in qua quidem ſchedula 

continetur panellum de nominibus decem 2 

nullus, &c. Ideo Jurata prædict' ulterius ponitur in re „ 
bic uſque a die Faſchæ in quindecim dies, Ni Juftic* Do- 
mini Regis ad Aſſiſas in comitatu prædicto capiend' aſſign 

per ſormam ſlatuti, &c. die Mercurii in prima ſeptimana 

Quadrageſime, apud Thetford in com itatu prædicto Prius 
renerint, pro defectu Jur, &c. Ideo vicecom iſtring Jurato- 
tes pred ictos per omnes terras, &c. Et quod de exit, &c. Ita 
quod fint hic niſi, Sc. ad fuciend Jur m præd, &&. 
- Norf. ſſ. Poſtea die & loco infracontent' coram Edwardo: 
oke milite, capi tali Juſtic' Dom' Regis de Banco, & Johan- 
ne:Crooke milite, uno Juſticiar dicti Domini Regis 2d pla- 
cita coram i pſo Rege tenenda aſſignato Juſticiariis ejuſdem 
Dom Regis ad Aſſiſas in com itatu Norfolciz capiendas aſ- 
ſignatis per formam ſtatuti, c. venit tam infranominatus 
Arthurus Legat, quam infraſcriptus Edwardus Cockle per 
Attornatus ſuos infracontentos; Et Juratores Jutatæ _— 

| in 


9 4 
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Arthur Legat's Caſe, Pary; 
inſea Ht mentio exacti ſimiliter venerunt, qui ad veritatem 
do inſracontent dicend, elect triat & jurat', dic“ ſuper ſacra- 
ria, nono die Juli annis regnorum eorundem Regis & Regi. 
ne Philippi & Mariz 1 et ſexto, fuerunt ſeiſiti de & in 
manerio de Wymondham in comitatu predifto in domini. 
co ſuo ut de feodo, in jure corone ſur Angliæ, unde terte & 
tenementa in r ee fucrunt parcel!', præ- 
diftifq; Rege & Regina Philippo & Maria, fic ut pre- 
fertur, de & in manerĩo prædicto unde, &c. ſeiſitis exiſtenti- 
bus, iid' Rex & Regina cod' nono die Julii annis regnorum 
dictorum nuper regis & reginæ Philippi & Maria quarto & 
ſexto, fecerunt literas ſuas patentes ſub magno figillo ſuo 
Anglie, cuidam Georgio Howard militi, de prædictis terris 
& tenementis in narratione infraſcripta nominatis, inter alia 
— nomins duarum peciarum terræ vocat Nettlehamſted & 

ikemans, continent eſtimationem quindecim acras, 
jacent & exiſten in Wymondham pred” in comitatu pre- 
dicto, tunc vel nuper in tenura five occupatione Johannis 
Coleman, ac nuper Monaſterio de Wymondham quondam . 
82 ac parcella pofſeflionum inde tunc ex · WW. de 

quatum quidem literarum patent tenor ſequiturin hæc . 

verba: Rex & ina omnibus ad ques, &c. ſalutem. Scia- um 
tis quod nos in one boni, veri, & fidelis ſervicii per 
dilectum & ſidelem ſervientem noſtrum Georgium Howard Wh, 
militem antehdc nobis impenſi, ac pro diverſis aliis cauſis & 4 
conſiderationibus nos ſpecialiter moventibus, de gratia no· 
Ara ſpecialil ac ex certs ſcientia & mero motu noſtris dedi- 
mus & conceſſimus, ac per præſentes damus & concedimu id. I 
pro nobis, 2 3 5 1 N 

7 Georgio, Howard omnes i uas acras ter- 
'e rows, ee & exiſtentes in Aſhwyven in comitatu * 
noſtro Nortolciz, &c. Damus etiam & concedimus per pm - Wh.” 
ſentes præfato Georgio Howard militi duas pecias terrz no- N Ot 
eas vocat Nettlehamſted & Wykemans, continentes * Wo 
eftimationem; quindecim acras, jacentes & exiſtentes in Wy- 
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mondham prædicta, in comitatu prædicto, modo vel nu 
in tenura, five occupatione Johan Coleman, ac nuper Mo- 


naſterio 


part Xx. Arthur Legat”s Caſe, | 
nafterio de Wymondham quondam ſpe&antes & pertinentes, 
xc parcellam — inde eriſtzn &cDamins —_ 
pro confideratione prædicta, per præſentes pro nobis, ha- 
redibus & ſucceſſoribus noſtrum præfatæ Reginæ, concedi- 
mis præfato Georgio Howard militi omnes & . omnimodos 
hoſcos & ſubboſcos & arbores noſtros quoſcunque, de, in, 
& ſuper præmiſſis creſcentes & exiſtentes, ac toram te 
dum, & ſolum eorundem boſcorum, ſubboſcorum, 
uborum, & reverfionem & reverſiones quaſcunque omnium 
& fingulorum premiflorum ſuperius expreſſorum & ſpecifi- 
atorurm; & cujuſlibet inde parcel', necnon reddit annua? 
proficug quzcunque reſervat ſuper quibuſfuiique dimiſſ. & 
concefſ. de præmiſſis ſeu de aliqua inde parcel” quoquo modo 
kf adeo plene & integre, ac in tam is modo & for- 
n prout aliqui Abbates, Priores dict nupet Abbat & Priorat 
rum alicujus, aut aliqui Gardiani, aut aliqui Cappellani 
d Cantariſe vel Incumbentes, aut aliquis Cappellanus 
ntarifa vel Incumbens Cantariarum, Gildarum, Lampaed'; 
bit, & Luminar præd', aut aliquis alius five aliqui alii pra 
pi, aut aliquam inde parcellam antehac habentes, poſſi- 
lentes unquam habuerunt, tenuerunt, vel gaviſi fuerunt, ha- 
nit, tenuit, vel gaviſus fuit, ſeu habere, tenere, uti, vel gau- 
debuerunt, aut debuit, adeo plene, libere, & integre, ac 
tam amplis modo & forma, prout ea omnia & fingula pre 
fla ad manus noſtras, ſeu ad manus præchariſſimi patris no- 
nm prefat” Reginzz, Henrici octavi nuper Regis Angliz, 
ad manus prechariſfimi fratris noſtrum præfat Reginz, 
Iwardi ſexti, nuper Regis Angliz, ratione vel prætextu ſe- 
'diffolution* dicti nuper Monaſter', Priorat, Cantariar, 
Id, Lampaed', Obit', & Luminar* pred”, aut ratione ali- 
actus Parliamenti, ſeu aliquorum actuum Parliamenti, 
quocunq; alio legali modo, jure; ſew titulo devenire de- 
kunt, ac in manus noftras jam de jure, ratione diſſolution 
rum nuper Monafterii, Prioratus, Cantar, Gild", Lams 
qd Obit, & Luminar exiſtere debent vel deberent. Qua 
omnia & fingula præmiſſa cum pertinentils, g no bis, ac a 
r, & fratre noff præfat . Reginæ concelat' & detent fuer” 
reddit” & revention inde nec alicujus inde parcell 5 
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Arthur Legat Caſe. Parry 
_antehac reſponſa fuerunt; Et quæ quidem omni: & ſingula 
ifla cum pertinentiis modo in toto extendentia adela- 

rum annuum valorem; viginti & duarum librarum, octo ſoli- 
dorum, & ſex denariorum, & non ultra, videlicet, &c. præd 
terr, tenement, prat', paſtur, & cætera præmiſſa in Poſſe- 
Wicke, Keningham, Maflingham, magna Berlingham, Gif, 
Girſton, Holme, Hunſtonſton, Alderford, Duckleborowe, 
Boyton in parochia Sancti Georgii in Civitate comitatus 
orwici, Buckenham, nora Wymondham, Plumited, Ty- 
ham, Southelingham, Dinbam, & Eſtlybham predidis 

in dicto comitatu Norffolk. ad clarum annuum valorem 
N ſex ſolidorum & quatuor denariorum, &c. Pro- 
viſo ſemper quod fi contingat prædictas terras & tenement; 
ſuperius expreſſ. & ſpecificat” aut aliquam inde parcellam tem- 
pore — harum literarum noſtrarum patentium eſſe 
myjoris ennui valoris, antiqui redditus, quam in præſentibus 
literis patentibus particulariter ſpecificat, quod tunc bene li. 
cebit nobis præfatis Regi & Reginz hæredibus & ſucceſſori 
bus noſtrum præfat Reginæ de pore in tempus durante 
termino decem annorum poſt datum harum literarum paten 
tium, in omnia prædicta terras, tenementa, & cxtera præmiſſ 
in quamlibet inde parcellam fic majoris annui valoris exiſten 
intrare & ea ſeifire, habere, & manibus & poſſeſſione noftrisre 
tinere, quouſque nos præfati Rex & Regina hæredes & ſucce 
ſores noſtrum præfat Reginæ de tantis denariorum ſumm 
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dic. 


bonæ & legalis monetæ Angliz, ad quant' hujuſmodi maja ones 
& annuus valor præmiſſ- ſeu alicujus inde parcell ſecundu erur 
ratum perquifitionis viginti annorum fe attingent' ſum do, a 
inde fartefaly & perſolut, Habend',tepend',& gaudend pred Mar 
&a meſuagia, domos, edificia, terras, tenementa, prata, puſh {rip 
cus, paſturas, boſcus, ſubboſcos, reddir' re verſiones, & h ill 
reditamenta noſtra quæcunque cum pertinentiis ac cxterao inde 
nia & ſingula præmiſſa cum eorum pertinent uni verſis pref fi ſy 
to Georg Howard militi hzredibus & aſſignatis ſuis ad ph | 7 
prium opus & uſum ipfius Georgii ac hæred' & affiguat' lu tet 
rum imperpetuum, tenend prædict meſuagia terr ten tac dus! 
tera omnia & ſingula præmiſſa cum eorum pertin' de nobis 49 At 
4 


nolt 


bæred & ſucceſſoribus noſtrum præſut Reging ut de man 
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paar X. Arthur Legat's Caſe. 

noſtro de Eaſt Greenwich incomitatunoſtro Kan per fidelieh- 
tem tant in libero ſocagio & von in N yup omnib reddit ſer · 
viciis & demaund* quibuſcunque. proinde nobis hætedibus & 
ſucceſſor ibus noſtrum præfat Reginz proindg quoquo modo 
reddend ſolvend vel faciend' ; Et ulterius de ampliori gratis 
noſtra ſpeciali dedimus & conceſſimus & yer. preſenes pro 
nobis hæredibus & ſucceſſoribus noſtrum te Regine 


damus & concedimus prefat' Georgio Howard militi omnia 


extunc redd' reverfiones & proficua omnium & fingulorum 
iſſorum cum eorum pertinen a fe, Annunciationis 

t Marie virginis ultim' preterit” hucuſq; provenien' five 
creſcen? habend eadem ex dono noſtro abſq; comp* ſeu ali- 
quo al proinde nobis hered' & ſucceſſoribus noſtrum prefat* 


Reg quoquo modo reddend' ſolvend vel faciend'. Volumus 


etiam & per præſent conced' præfato Georgio Howard quod 
habeat & dabebit has literas noſtras paten debit modo fact 
& ſigillatꝰ abſq; fine ſeu feod' magno vel parvo nobis in Hana- 
perio noſtro ſeu alibi ad uſum noſtrum proinde quoquo modo 
reddend ſolvend' vel faciend' eo quod expreſſa mentio, &c. 
ln cujus rei, &c. T. R. & R. apud Weſtmonaſter ix. die Julii 
annis quarto & ſexto Philippi & Mariz; Et ulterius Jur præd 
dicunt ſuper ſacrament” ſuum qd' prædicto tempore confecti- 
onis — literarum patentium fic ut prefertur præfat 
Georgio Howard manerium prædictum a prædictis nuper rege 
& regina non concelat' nec' detent” fuit, ſed reddit” & reverſi- 


ones inde difto domino regi & dom ĩinæ reg tunc reſponſ. fu- 


erunt, ac maner illud adtunc fuit in onere & comp' de recor- 
do, ac reddit' & reverſiones inde pf. nup' regi & regine Ph. & 
Mar. reſponſ. fuerunt ſed utrum terr & ten in narr' infra- 
{cript' mentionat' per eaſd' literas paten' præf. Geo Howard 
militi tranſi verunt necne Jur' prædict penitus ignorant, & 
inde petunt adviſament & confideration cur in præmiſſis & 
6 ſuper totam materiam prædict per Jur prædictos in forma 


2 compert' videbitur Juſtic & Cur quod prædict' tert 
te 


nementa in narratione infraſcript' mentionat per — 1 
dus literas patentes dominor Ph. & Mariz nup' regis regi- 
nz Ang] præfat Georgio Howard tranfiverunt, tunc Jur præ- 
lier dicꝰ qd* prædictus Edwardus Cockle non ef culpabilis 
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Mich. 10 Jac. Regir, which 
began Paſch. 10 Jac. Rot. 
Dr | 


In Communo Banco. 


Patente of thieuiſii Cuncealerr. 
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Edward Cockle, on a Demiſe made of fix Acres 6 
Wood in Nimonabam in the County of Norfolk by Jobn 
uit 19 Octob. Anno 8 Fac. for three Years, and that the 
Defendant ejected him, Cc. The Defendant pleaded Not 
pilty and a ſpecial Verdict was found to this Effect. 

e King and Queen, Philip and Mary, were ſeiſed of 


lid fix Acres of Wood in which, Oc. were Parcel) 
Juli Anno 4 & 5 of the ſaid King and Queen by their 
Letters Patents under the Great Ses of, England, in Con- 
eration of Service done by Sir George Howard Knight 
be Wanted to the faid Sir George Howard (inter alta) omnes 
Ws duas pecias terre noſtras vocat Nettlehamſted & Wike- 
Ws, continen* per eſtimation 15 Acras, jac & exi- 
m in Wimondham in Com Norf. modo vel nuper in ta. 
ra ſive occupations Jo. Colman ac nuper Monaſt 
Witondham quond' 2 pertinen &c. gu 1 
; 078 


* * 
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Arthur Legat's Caſe, in Subverſion of peftilent 


bur Legat Gent. bro ht an Zjefion? firme 2 
the Manor of Wimondbam in the County of Norfolk in Fee 


d the Right of their Crown of Efgland (whereof r. | 


w certa ſcientia, mero motu, & gratia ſpeciali, gave and 


. 


Arthur Legat's Caſe Parr X 
omnia &. [ingula pramiſſa cum pertinentiis a nobis ac a parre 
& fratre naſtris Show, —_—_— concelata & detent' fuer, 
ac redditus £8. reventiones inde nec glicujus inde farcelle 


antehac reſponſa ſuer, Hahend' ” Georgio Howard 


milit” hæred & afſignatts ſus, Cc. And that the ſaid fix 


Acres of Wood whereof, Sc. were Parcel of the ſaid Land 
called Nettlehamſted and Wikemans; and that the ſaid Manor 
of Wimondham whereof, c. at the Time of the Making of 
the ſaid Letters Patent non concelat nec detent” full, (ed ſuit 
in onere & compoto, and the Rents and Profits thereof (ſaving 
of the ſaid Lands called Nettlehamſted and Wikemans) were 
anſwered to the K. before and at the Time of the ſaid Let. 
Patent: And if the ſaid Lands called Nettlehamſted and 
Wikemans, being Parcel of the ſaid Manor, paſs'd or not, 
was the Queſtion; And if the ſaid Lands did not paſs by 
the ſaid Let, Patent, then they found for the Pl', Oc. and 
if, Sc. And in this Caſe three Queſtions were moved. 1. 
If the ſaid two Parcels of the Manor called MN and JF. 
ſhould, as this Caſe is, be ſaid in Law to be concealed or 
detained from the K. when the Manor it ſelf whereof, c. 
is in Charge to the K. and Q. altho in Truth the ſaid tuo 
Parcels called N and M were occupied by an Intruder, who 
anſwered nothing for them. The ſecond Queſtion was 


demnach 38 dg faid Grant was of che laid two Parcels by 


the ſpecial Names of N. and JW, in Vimondbam in the 
County. of Norfolk, and has theſe Certainties, ſc. modo vel 
nußer in tenura ſiue eccupatione Fohannis Colman, ac nuper 
Monaſterio de Nimondam qitondam ſpeftant', Cc. all which 
were true) if the ſaid two Parcels ſhould paſs, notwithftand; 
ing they ſhould not be ſaid in Law to be concealed or de: 
tained. 3. If the ſaid- Grant by Let. Patent ex ceria ſcict- 
ria, mere motu, & gratia ſpecialt, ſhould make the Grant 
good, notwithitandigg the Falſity of the ſaid Clauſe, Aue 
gue io OF Ee 
And das to the Pirſt, it was SOON nt where the K. 
and Q. were. anſwered, of the ancient Rent of the Manor, 
altho' the Fetmors, or Officers and Miniſters of the K. {ub 
fer any to intrude into any Parcel of the Manor, yet that 
all not be faid in Law to be concealed or detained ; for the 
Manor is in Charge, and by Conſequence in Law every Pat 
of ir, & turhis eft pars gue non convenit cum ſuo toto. 
As to the ſecond, it was ohjected, that there was multi 
plicity of Certainty in the Clauſe of the Grant it ſelf. 1:10 
the "Thing granted, ſc. by certain Names. 2. By certain 
Content, Je. fifteen Acres. z. In a certain Town. 4. In 4 
certain County. 5. In the Occupation of a certain Perſon. 6. l 
Title, Na. Monaft. de Wimondham ſpectan; and all theſeatt 
truc : And therefore altho'in truth the ſaid Lands allied 


a 
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plxr x. in Subverſion, &c. 110 

and e were not concealed, yet they ſhould paſs, for | 

(a) utile per inutile non vitiatur: And for that they cited (2) 3 Co, 10. a. 

the Book in (% 29.E: 3. 9 where K. E 3. granted to Vill. Co, Lt.. a. 

B. of — the Son 2 edorcationes Eceloarum que 2 94 "64 50. 
inen oratum de Mantague, Sc. & quas nuber con- 2 Rol. Rt pia. 

ra Ba rum comiti-Sarum patri Fred” Wilelm. And Ct 154, 1544 

in truth, the Advowſon of the Church of V then in 3 * 1 : 

mon, was not granted to the Father, and yet there the () 29 . 3. f. a. b. 

Otant is held good: And if it was in the Caſe of a common Feſtea 113. b. 

perſon, the falſe quæ quidem, c. would not avoid the Grant, | 

But it was anſwered and reſolved per tot curiam, that the 

Grant was void for four Reaſons. * 1. Becauſe the Clauſe of 

(c)que quidem, &c. was in Judgm. of Law the Suggeſtion (e) 6 Co. $5. b. 

of the Patentee. 2. That it was a Clauſe of Reſtraint, to Godb. 423. 

teſtrain the Grant to the Thing only concealed from the K. 

and Q. Cc. and not in Charge. 3. To the End the final 

Intention of the K. and Q. by theſe Let. Patent, was to 

reward the Service of the Patentee, and not to diminiſh any 

Part of their Revenue. 4. Foraſmuch as the Words are in _ 

c. ¶ the Conjuncti ve concelata & detenta fuer, &c. in which 

0 i Caſe if the Land may be ſaid to be detained from the K. 

ho Wi or not. As to the firſt, ſc. That the ſaid Clauſe gue qui- 

4s, m, Oc. ſhould be taken in Law as the Suggeſtion of tbe 

by BY Party, in 10 E. 3. Grant 58. (4) The K. by his Let. Pa- (4 2 Kol. Rep: 

de tent gave Licence to appropriate the Advowſon of D. to 275, 278, 360. 

vel the Prior of C. quæ quidem advocatid nom tenetur de nobis, Ploud. 335. 2. 

er 

ch 
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Ge. and in Truth the Advowſon was held mediately of the 2 
K. and the Licence was held void, for the Book ſaith that 3 
the Suggeſtion was falſe. And in 31 E. 4. 48. 4. If (c) the (e) 1 Co. 52. 4. 


k. grants the Manor of D. c. 2 guidem ane rium E Rol. Rep. 360. 


mans noſtras devenit ratione eſc heat, c. and in truth the Dy. 85. pl. io0. 


Manor did not come to the K. by eſcheat, the Grant is 
wid ; and the Reaſon that Huſſey Ch. Juſt. there gives is, 
becauſe the Falſity comes on the Surmiſe of the Party. And 


K therewith agree 8 H 7. 3. 5. (J) 37 H. 8. Br. Parents, (g) (f) 37 H. s. 
0 BY 4 9 K 6. 28. a. J. And in 17 E. 4 J. 4. it is held, That l 
ut” \ OL. s 


the Patentee ſhall not take Advantage pf any other Title, 274,278. 
than that which is expreſſed in the Let. Patent. And in Moor 12 
the Act of Confirmation of Let. Patent, an. 18 El. c. 2. there n 
8a Proviſo: Provided always, that this Act, &c. ſhall not | 
extend to any Let. Patent, which at any Time ſince the Be- 
timing of her Majeſty's Reign have been, or hereafter ſpall 
” granted by the Q. Highneſs to any Perſon or Perſons, 
of any Manors, Lands, Sc. by Force of any Information, 
out or Suggeſtion made or to be made to her Highneſs, tha 
the ſame Manors, Lands, &c. vere concealed Lands. e. 
ways after this Act, and after the like Act of Con- 

mation of Let. Patents, an. 43 El. cap. 19. the {aid Clauſes 
df gu quidem, &c. and ordinary Proviſo's concerning Con- 
tealments, were conſtrued and taken in Law for Informations, 


Hard. 231.232. 
2 Rol. Rep. 275 
C3. 5F-b, 


b. 423. 


' Vow's Caſe in 
N Mich. 22 & 23 Kl. 

| in B. R. 
Moor 417. 

2 Anderſ. 19. 


Raym. 177. 


— * of the Patentee to the Ki 
foun 


langton in the faid County of Leiceſter in Fee, whereof 
Heirs; and afterwards the ſaid Earl took upon him the 
| Crown and Government of this Realm, by the Name of 
Sut 7. ad bumtilem petitionem & ſufplicationem quarundan 
_ hereais difti Williclmi Dexrer,- videlicer, filie Millielmi, 


Y * _ * F * : | 1 
* * 
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Arthur Legats Caſe. PakrX, 
Suggeſtions and Suits of the_Patentee- to the Q. for con- 
cealed Lands. As to the Second, the ſaid Clauſe of Que 
quidem, &c. contains Words of Reſtraint inſerted for the 
K.'s Benefit, for it implies a 8 to the K. (as has 
been ſaid) and an Anſwer made to it by the K. ſe. The 
is, That he has 
Lands which are concealed from him, of which he 

has not any Rent, Profit, or other Benefit anſwered; and 
therefore may it pleaſe the K. in Reward of his Service, 
Oc. to grant thoſe Lands to him, which he by his Indu- 
{try has found to belong to the King. To which the King 
anſwers, I am content to grant you the ſaid Lands, fo as 
according to your 'Supgeſtion they are concealed from us, 
and whereof we have not any Rent or Profit anſwered : 
ou which the faid Clauſe of ns quidem, Ec. was ad- 
ded in the Patent, to reſtrain the K. s Grant to Lands only 
which were concealed from him, and to no other, whereot 
the K. was anſwered any Rent or Profit. Quod reſtr ingen- 
di cauſu additur in caſu domini regis, ſi falſum fit vit iat 
cartam. And therefore a notable Cauſe was cited, which 
was adjudged Mich. 22 & 243 Elis. Regine in the 
King's Bench, but it was entered Paſch. 21 El. Rot. 
33. where the Caſe was, that Francis Powe brought an 
ectione firma againſt Richard Smith, on a Demiſe made 
by Leonard Vote 3 Octun. 20 Bl. Reg. of a Mefluage, &c. in 
Hallangton in the County of Leiceſter ; the Det. pleaded 
Not guilty ; and at Ni prius before Sir Fames Dyer then 
Chief Juſtice C Y. c. a ſpecial Verdict was found to this 
Effect. Villiam Dexter was ſeiſed of the Manor of Hal. 


err 


the ſaid Meſſuage, Sc. was Parcel, and in the Time of 
R. 2. did thereof enfeoff Henry Earl of Derby and his 


Henry the Fourth. And afterwards' 2 Aprilis ann regu 
Johannis Miton & Margarete uxoris ejus conſanguineæ & 


filii preditti Millieimi Dexter, de gratia ſua ſpeciali per 
literas ſuas patentes ſigillo Ducatus ſui Lancaſirie cos. 
felt" gerentes dat eiſd die & ann, dedit & conceſſit prefi 
Joh. Miton, & Margar urori ſuæ maner præd unde, Gt 
Halend eis & here de corpore ejuſd Margaret legitils 
#4 reat, Ec. the faid 7. Miton and Margaret his Miß 

ad Iſſue, and died; and afterwards one T ho. Yowe, Cozel 
and Heir of the Body an. 1 Reg. Mar. of the ſaid Tens 
ments in which, Ec. enfeoffed the ſaid Rich. Smith now 
Def. and of the Reſidue of the Manor enfeoffed the ſaid 
Leonard Voe the Pl,'s Leſſor: And the Jury found ban 


in Subverſion, & c. 

in theſe Words, Idemgus Leonardus Vote frater predifti 
Tho; Nou poſtea, ſe. primo die Fulii anno regni dictæ do- 
wine regiuæ nunc 17 in vita dicti Tho. Vue ſenioris fra- 


Part X. 


iris ſui, dans etdem du 4 regine intelligi & informari 
ſipfum ſore proprium exitum & heredem de corpore pra- 
fat Margarete Myton legitime procreat, eidem dominæ 
reginæ ulime ſupplicavit, ut cadem domina regina 
nunc per literas ſuas patentes ſub magno ſigillo ſuo Augliæ 
Agillaud renouare & confirmare velit eidem Leonardo tg 
lared ſins de corpore ſus legitime procreat prædict car- 
tam factam fer prefatum quondam H. 4. gerent datum, 
Ce. Per quod domina regina nunc humili petitioni dict 
Leonardi anmuens, E inſormat ioni ſue fidem adbibens, 
primo dis Fulii anno 1) Volentes dictam intentionem præ- 
diffi regis H. . eſſectum capere & non evacuari, de gratia 
ſus ſpeciali & ex certa ſcientia & moro motu, certis canſis 
& con/tderationibus ipſum dominam reginam ſpecialiter 
moventibus, per literas ſuas Patentes geren dat' eiſdem die 
anno dedit & conceſſit prædicto Leonardo Voce exiſtcn' 
(u datum fuit eidem domine reginæ intelligi) proxim” 
hereds & exitui de corpore præadictæ Margaretæ Myton 
legitime procreat, manerium prædictum unde, c. Haben- 
dum & tenendum prædicto Leonardo & heredibus de ccr- 
fore ſuo legitime procreat, ubi revera predittus Leonardus 


Dre 


c 


Myton, fed prædictus Thomas Vous fuit in plena vita & 
frater ſenior ejuſuem Leonardi. And afterwards Thomas 
owe died without Iſſue; after whoſe Death the ſaid Leo- 
und then was in truth the next Heir of the Body of the 
kid Margaret Myton. The Queen reciting the faid MiT- 
priſion, and all the faid ſpecial Matter under her Privy 
deal; bearing Date 9 it anno regni ſui 25 (to be a 
Watrant to the Great Seal) granted to the ſaid Zeonard 
Voue the ſaid Manor whereof, Sc. in Tail; but before 
be had obtained it under the Great Seal, the ſaid Queen 
» Sept. anno regni ſui 20 ſupradicto, by her Letters Pa- 
tent under the Great Seal granted to the ſaid ohn Farn- 
bm Eſq; one of her Penſioners the ſaid Meſſuage, c. Ii 
fu, Ec. inter alia per nomen totius illius meſſuagii voc 
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al- 
of 

of 
his 
the 
; of 


per I fowes, alias Mytons, alias Dexters, in Hallanſton in comi- 
con. r Leic, que quidem omnia & ſingula præmiſſa & que - 
en let inde parcella a nobis aut a patre, fratre vel ſorore no- 


Iris hucnſq; vel uſq; 8 diem Oct. an. regni n'ri 1) concelate, 


bold to the ſaid J. Farnham and his Heirs for ever. Pro- 
up. ſemper, quod ſi præmiſſa non ſunt aut non fuer 


ucelara, ſulſtracta, vel injuſte detent, & fic remanſer 


nn fur proxims heres de corpore preditle Margaretæ 


ſtrata, vel injuſte detent” fuer”, Oc. To have and to 


nobis aut a diftis patre, fratre, vel ſorore noſtris 


111 


Co. 94. 3 
4 Hob, 230. 


Hob. 228, 


to paſs the ſaid Meſſuage, c. then they found for the 


cauſe they were in the Nature of a Reſtitution, and the 


Let. Patent, that he was next Heir of the Body of the 


tion of the Q. eſſed in the Let. Patent, was that the 


Effect, which the Q. reciting the Let. Patent of K. N. 
and the Im perfection of them declares her Intention in 


Aſyton be not reſtored; for this Cauſe the ſaid Grant df 
Q. El. de an. i) was void. 2. It was reſolved, That the 
ſald Clauſe of Quæ quidem, c. was in Judgment of Lav 
the Suggeſtion of the Patentee, and added to reſtrain the 


That when the K. s Officers by Force of any Matter 0 
Record, may have ſo certain Notice of the Lands or Ti 


Law, ſuch Lands or 'Tenements ſhall never be ſaid 100 
concealed, for the Negligence or Lacheſs of the King 


— 


| Arthur Legat'sCoſe Parr X. 
uſyue tempus captionis prime inguiſitiomis vel informationi 
u — re pr uo, -£5c. — 
And the firſt Certificate was Offabis Trinit' anno regni 
dict dom regius El. 20. And afterwards, ſc. The firſt 
Day of Oct. then next following, The ſaid Leonard Vows 
obtained Let. Patent under the Great Seal, according ty 


the ſaid Privy Seal, and the firſt Day of Octob. in the 


twentieth Year aforeſaid, the faid John Farnebam 
Deed indented and inrolled, bargained and ſold to the 
ſaid Richard Smith now Def. the ſaid Meſſuage, c. in 
uo, Eo. To have and to hold to him and his Heirs, by 
Force of which he entered, £96. upon whom the ſaid Ler- 
nard Vorwe entered and made the Leaſe prout, Oc. And 
if upon the whole Matter aſorefaid, the ſaid Let. Patent 
made to the faid Fobn Farnham, were ſufficient in Law 


Def; and if not, then for the Pl', and aſſeſſed Damages 
and Coſts. And in that Caſe upon Argument made at 
Bar and Bench, four Points were- reſolved. 1. That the 
ſaid Let. Patent 4e an. 17 reg. Fl. were void in Law, be- 


Suggeſtion of the ſaid Leonard Yowe recited in the faid 


faid Margaret Myton was falſe; and altho' it was but Mat- 
ter in Fact, yet becauſe it was the principal Motive of the 
ſaid Grant in the Nature of a Reſtitution, and the Inten- 


Intention of the Grant of the ſaid K. H. 4. ſhould take 


theſe Words ; volenres dictam intentionem pred” regis Hu. 
rici 4. effectum capere & non evacuari, which could nat 
be if the right Heir of the Body of the faid Margare 


ſaid Grant in ſuch Manner, that if the ſaid Clauſe of 
guidem be falſe, altho' the ſaid Mefluage be granted b 
certain Name, yet the Grant is void. 3. It was reſolved 


nements compriſed therein, that they may put them 
Charge ro the King, altho' the Record it ſelf be not( 
any Effect or Validity in Law; yet in Judgment 


Officers or Miniſters ſhall not turn to the K. s * | 
| , 1 N a 


"4 


Parr: X. ii Subverſion,” &c. 112 


uch Caſe: And therefore any Grant or Demiſe of the K. 
of any Land in certainty under the Exchequer-Seal, where 
it ought to be under the Great Seal, or under the Great 
Seal where it ought to be under the Dutchy Seal, or under 
the Seal of -the Dutchy, or of the Court of Augmentations, 
where it ought to be under the Great Seal: Yet ſuch Land 
can't againit ſuch Record be faid to be concealed ; and y 
therefore altho the ſaid Grant of K. H. 4. under the Dutchy 
Sal, where it puta to have been under the Great Seal, 
a 


altho' nothin ed by it: Yet by Reaſon thereof the 
{aid Manor o llington can never after be ſaid to be con- 
cealed. So if K. E. 3. had by his Let. Patent under the 
Great Seal demifed the Manor of D. for Life, or for Years, 
which Leaſe was void by Reaſon of the Miſnomer of the 
Leſſee, or any other ſuch like Imperfection, yet the ſaid 
Manor never after can be ſaid to be concealed, and if any 
Parcel of the Poſſeſſions of the Crown be in Charge in the 
Dutchy, or of the Dutchy in the Exchequer, theſe ſhall ne- 
ver be ſaid to be concealed. And it was faid that this Word 
Conceal was a Word of new Invention, in Times paſt not 
uled or known to the Sages of the Law, but in one Writ 
which (a) Stamford Prerog. 80. b. ſpeaks. of, which Writ (a) Stam 
is there called, 4 Writ de terris concelatis, and lies after a Frærog. 80. b. 
ral Livery ſued; but ſuch Writ is now alſo concealed, 
1 it not found in the Regiſter, Original or Judicial. 4. 
That no Land or Tenement whercof the K. is ſeiſed, Ec. 
altho' it be concealed from the K. can be ſaid in Law to be 
ſubſtracted or detained. from the K'; for the K. can't be 
difſeiſed or deforced of any Land, Sc. But if the K. s Te- 
nant-is (Y) difleiſed, and dies without Heir, then the Right (5) 3 Co. 4: b. 
eſcheats to the K,, and there in truth the Land is detained can. "ay 
tüm the K ; bat ſuch Right ſhall not paſs by the K.'s 1% b. 
ſaeral Grant of the Land. Hill. 38 El. it was reſolved by 
pb. and Anderſ. Ch. Juſtices in the Caſe of one (c) Shane (-) Hill. 38 El. 
knt out of Treland, That the Clauſe of que quidem, Ec. _ _ — 
ia the like Let. Patent of Concealment of Lands in Tr.. 
land, amounted to a Suggeſtion, and being falſe, made the 
Grant of divers Rectories by certain Name void, as here 
n the fourth Point will appear. As to the third Reaſon, 
the End that the final Intention of the K. by theſe Let. 
Patent was to reward the Service of the Patentee, and not to 
Wminiſh any Part of the Revenue of his Crown, but only to 
paſs that which was concealed from him: And the Opinion 
of Zune in 9 H. 6. 28. J. was cited, (4) If a Man ſues to ( 2 Rol. 183 
the King by Petition,” to have a Manor, and faith in 
dis Petition, that the Manor is worth but 10 l. and hath a 
Patent of the ſame Manor, and afterwards it is found 
on Record, that the Manor was worth 404. Per annum, 
Q4 the 


86) Raſt. Par, C, ded after the Statute of (g) 4 H. 4. cap. 4. by which Act 


| 
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the Patent ſhall be repealed, for the K. intended to dimi. | 

niſh his Revenue but 10. per ann. and che! the dugge · 1 
in ſ 

! 


(#) 1 Co. 4 2. ſtion of the Patentee he was (a) decei the Value, 
: 85. 4 5 > and thereby he decreaſed his Revenue 40 l. per ann. Vide 
1 ant. 54, As to the fourth Reaſon, the ſaid 


5 Co. 94.a, 16 E. 3. 
6 Co-29.b.55.b. Clauſe of Qua quidem has a double Comjuncti ve, ſc. conce- 
ars by the fourth 


J Co b. lata & injuſte detenta; and as it 

ef 15. 90.3. Point of ( Yowe's Caſe, Land, 22 be detained 
Lane 110 from the King; and ſo it was reſolved in (c) the ſaid 
0H 6 7; . Caſe of Shane, Hill. 38 reg. El. where the Cafe was; O. 
Hob. 22 3, 229. El. by her Let. Patent under the Great Seal of Ireland, 
a Lark 198. ew certa ſtientia, moro motu, & gratia ſpeciali, granted to 
PA, +* Edm, Barret the Reftory of 'Sroze in the County of Long- 
br. Paren 15 * in ee 7 — 3 Parcel of — — of 
od. Rer. 196. the late Priory of Loughſendy, Due omnia gula pra- 
1 miſſa 4 — S C diu ante bac, Ek 
2 Rol. 188, Yate, fubſtrafls, & injuſte detenta fuerunt & adbuc funt, 
__ 339. To have and to hold to the ſaid Em. Barret and his Heirs, 
Piœdd- 8 And it was reſolved, that that was Grant void; becauſe the 
b)Anteai10,b, ſaid Clauſe of que quidem was in Judgment of Law the 
oor 417. - Suggeſtion of the Patentee, and the faid Rectory could not 
Rage 2 be unjuſtly detained from the Queen; and the Words are in 
(c) Antea 112, the 33 . concelata, ſulſtracta, & injuſte detenta, 
and ſo Francis Shane who occupied the faid Rectory did 
prevail againſt the ſaid Patentee: And the ſecond Conjunc- 
tive is, Et redditus & rever/iones inde, nec alicujus inde 
(4) Co. Lit. parcell antehac reſponſ” fuer, ſo that both the (4) Cot 
225. 2. junctives ought to be true, or otherwiſe the Grant is void, 
As to the third Point in the principal Cafe it was reſol- 
(e) 3 Inft. 389 ved, where the ſaid Grant made to Sir George (e) Howard 
was er certa ſcientia, mero motu, & gratia ſpeciali: Er 
(f) Plowd, certa ſcientia (f) imports that the K. had knowledge of 
339. b. the Thing he granted, and therefore ſuch Grant is called 
1 b. es. b. aſſertive and not ſuggeſtive, as it is ſaid in 2 E. 3. J. ia 
Neon. 249. John de Bretaine's Caſe, but that is to be intended of the 
5 Truth, which is the proper Object of Knowledge, and 
not of Falſity which is non ens, and of that the King cent 
have knowledge, but in ſuch Caſe the K. notwithſtanding 
thoſe Words, is utterly deceived in his Grant; and therefore 

they ſhall nor give the Patentee any Advantage. 
. Ex mero motu properly imports the Honour and Bounty 
of the King, who rewards the Patentee for the Merit of 
his Service of his own mere Motion, without any Suit of 
the Party: And it was faid that thoſe Words were ac 


ike King declares, that he will abſtain from granting — 


tion of the D the hg Foun! 1 and ſome which Lane 13. 


concern the King's Title, or the Value of the Land grant- loud. 191. b. 
ech or to make a Reſtraint of the King's Grant as has been 8 748. 
aid before : And Additions only to make more Certainty I 
ſhall nor avoid the King's (5) Grant of a Thing certain; as (3) $avi1 48. 
(c)to H. 4. 2.b. in Sir ohn Leſtrange's Cale, it is held, Moor 45. 
That if the King by Office found has a Manor in Ward, and — as. 548. 
gants the faid Manor by a certain Name in ſuch a County, or Ech. oo 
qd quidem manerium nuper ſeiſitum fuit in mans no- 414. N 
as, Co. and in Truth this Manor never was ſeiſed, it * 
ſhalt not avoid the Grant, for it is not (4) material whether g ay ep. 199. 
the King had ſeiſed it or not; and it was added but to (4) Cr. Jac. 
make more Certainty to that which was certain enough be- 
fore; and therefore it ſhall not avoid the Grant altho it be 
falſe. Otherwiſe it is of a general Grant, as in the princi- 
pa! Cafe there it was. | 

So in Mech. 22 23 Elis. A Caſe between the Earl of 
Rutland and Thomas (e) Markbam was by the Command (e) Mich, 22 Ke 
of Queen Elizabeth referred to Bromley Chancellor of Eng- 22 Elz. 


34 


N ne. 


in e, Gerard Attorney, and Popham Sollicitor; and the „ 
he ale was ſuch: The Queen granted to Thomas Markham 1Mod-Rep.197. 
nd rium cnftodis parcorum ſtoe boſtorum de Billow & Berk- 

nt in foreſta de Sherewood in com Nott quod quidem of- 

ing um Henric' nufer Comes Rutland nuter habuit, to have 

ors nd to hold the faid Office to the ſaid Tho. Markba 


| for 
erm of his Life; and in Truth the ſaid Henry E. of Rut- (f n $7. 


nty e never had the ſaid Office; and yet it was reſolv'd by em (2) > Co. 33. a. 
r of lat the Grant was good, becauſe quod demonſtraudi canſa 1 

- of f) aaditur rei ſatis demonſtrate fruſtra fit. So if the ed ions, b. 
ak Ning demiſes a Manor by fpecial name, (g) gucd gquidem Dy. 87. pl. 101. 


kanerium nuper fuit in tenura ſive occupatione oha Stile: 3 +- 


ad in Truth he never had it, yet the Grant is good, Yelv . 
I | ; tor Cr. Car. Fas. 
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for in theſe Caſes King is not deceived in his Title, nor in 


"4 


) Co jac. 34. the Value which he intends to (a) grant, nor in the Reſtraint 


which he for his Profit intends to make. It was likewiſe re. 


(6) 11C0.87.a. ſolved, That there was a (5) Difference betwixt the King's 


1 Co. 44-2. 
Hob. 15s. 


Cr. Car. 548. ſaid, they are voi 


| (4) Ant. 42. b. tunate (4) Conſtellation; for as f 


cf Palm. 83. he granted to 


Caſe, and the Caſe of a SubjeR, for a Subject who may mind 
bis own private Affairs, ſhall not avoid his grant in t eſe or 
the like Caſes, being made upon a falſe Infinuation or Sug 
geſtion; but the King who takes, Care of the Common- 
wealth, ſhall avoid his grant in theſe Caſes jure regio, as it is 


(e * Co. 87.4. faid in (c) 21 E. 3. 47. 4. B. in the Earl of Kent's Caſe, and it 
74 


is an high and great Prerogative which the King has, that 
grant upon ſuch falſe Suggeſtions as afore- 
in Law; ſo when upon falſe Infinuati- 
ons or Pretences, he makes any grant as * any Monopoly, Oc. 
* which in Truth is to the Prejudice of the King and the 

Commonwealth, the King jure regio ſhall avoid ſuch 
Grants, and ſuch Letters Patent by Judgment of Law ſhall 

be cancelled. And it was faid that Perpetuities, Mono 

lies, and Patents of Concealments were born undet an unfor- 
as they have been 
brought in Queſtion, Judgment has always been given againſt 
them, and none at any Time given for them; and all of 
them have two inſepargble Qualities, ſc. to be troubleſome 
and fruitleſs. . > 


As to the ſaid Caſe in (e) 29 E. 3. 8. the Caſe there is 


when he prog at 


(O Ant. 110 3. That the King being Founder of the Priory of Mountague 


(which was a Priory alien) by reaſon of the War of Fraxce 
ſeiſed the ſaid Priory, and by his Charter granted to Mil. 
Mountague. Earl of Salisbury the Father, the Advowſon of 
the ſaid Priory to him and his Heirs, and alſo the keeping 
of the. ſaid Priory during the War, with all the Appurte- 
nances, and all the Profits thereunto belonging, as entirely 
as it was in his Hands. And after the ſaid Earl died, Vill. 
am his Son and Heir then within Age; to whom the King 
by another Charter granted omnes advocationes Eccleſiarum 
que pertinent ad prioratum de Mountague, tenendum uf; 
ad legit imam gtatem præſati Willielmi, & quas nuper cor 
ceſimus prefato Comiti Sarum Patri; where it is taken, 
That the Advowſons appertaining to the faid Priory did not 
ſs to the Father by the ſaid general Words. And there 
reen Chief Juſtice ſaid, Surely he conceived, That altho 
the K. had never granted the Advowſons to the E. the Fr 
ther, That by the ſecond Charter they ſhould paſs to Vn. 
the Son by thoſe Words; for in as much as he grants, £c.t0 
hold till his full A <a that which he ſays after (the which 
is Father) be falſe, (F) the Grant 
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good, but Norton contrary; ſo that Greens reaſon was, bo · 
cauſe the ſaid Words of Reſtriction came after the Haben- 


aum, ſe. after a full and abſolute Grant; alſo if the ſaid O- 


pinion of Green ſhould be Law, the ſaid Caſe is out of the 
Reaſon and Rule of the Caſe at Bar, as appears before. 
And Mic. 10 Fac. Reg. Judgm. was given for the Plaintiff ; 
whereupon the Def. brought a Writ of Error, and the Error 


sfign'd' was in the Point adjudged, which Point was argued - 


again at the Bar, and at the Bench, and in Mich. 11 Regis 
Jacobi the Judgment was affirmed per tolam Curiam, for tho 
Cauſes and Reaſons reported before. Nota Reader, That 
Hill. 36 Regine El. an Information was exhibited in the 


114 


King's Bench againſt Hugh (a) Vaughan for intruding into ( nin 46.61. 


the Scite of the late Priory of Friers Preachers in Langley Hu. Va 


Regis, in the County of Hereford, and upon Not guilty Cate in 
pleaded the Jury gave a ſpecial Verdict to this Effect. Ri. pu 507, 


chard Prior of the ſaid late Priory ann. 38 H. 8. with the Moor 537, 538. 


Conſent of the Covent by their Deed enrolled did ſur- 
render and grant to I. 8. his Heirs and Succeſſors all their 
Poſſeſſions, Cc. by Refce whereof, and of the AR of 21 H. 8. 
The K. was ſeiſed of the ſaid Scite, and 7 Feb. ann. 31 H. 
g. demiſed it by the Name of the Scite of the ſaid latè Prio- 
ry to the Suffragan of Dover for his Life abſque aliquo inde 
reddendo, and afterwards the ſaid Suffragan died ; and the 
Scite by mean Deſcents deſcended to Q. Elizabeth. And at- 
terwards 2) 7u#1 ann. 8 Elia. a Commiſſion was directed 
under the Exchequer Seal to Mill. Cook Eſq; and others gi- 
8 Authority to ſurvey the ſaid Kite (inter alia) 
to certifie to the Exchequer in what Reparation it was, 
and what Lead, Srone 2 was requiſite to repair it; 
which Commiſſioners 3 die Sepremb. following by Force o 
the ſaid Commiſſion, did certifie in Writing under their 
Seals inter alia) That there was an old Church appertain- 
ing to the ſaid late Pripry,. which was in great ruin and de- 
cay, and was covered with Lead, which Lead was worth 
$31.65.84. And the Timber and Stones were little worth, 
c. After which Certificate the Lead, Timber and Stones 
vere ſold by the Treaſurer and Under-Treaſurer of the Ex- 
chequer ann. 9. El. to one Webſter for 33 l. 6 5. $4. who in 
the Court of Exchequer acknowledged the Debt. And af- 
terwards the ſaid Queen El. 9 Aprilis anno regyi ſit 16. by 
ter Letters Patent, e certa ſtientia, mero motu, & gratia 
mſtra ſpeciali, granted the ſaid Scite of the ſaid late Priory 
inter alia to Edward Grimſten the Father, and Edvard 
bis Son and their Heirs under this Proviſo, ſemper quod 
ſt predifta præmiſſa aut aliqua. inde farcella, aut red- 
dus aut proficua eorundem non ſunt nee frerunt 
ante 10 diem Aprilis anno regni noſtri 14. 4 no- 


Vis nec a patre, fratre, nec ſerore noſtris concelat | ſub- 
" gy 8 tracta 
Wer * 
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 rralla, vel injuſte detents, & ic concelar' ſubrract vel inne P 

detent remanſerunt uſque pred ro diem Abr anno 14 SS F 

Pradicto, quo die pred Edwardus & Edwardus, &c. ſuis pro. 

Friis ſumpribus & expenſts ad revelationem inde fieri procy. 

raverant,q4' tunc hæ Liter patentes quoad hujufmodi par- 

cetPſic non concelatam, ſubtraftam, vel injuſte detentam vs 

cuæ crunt. And further found that the Queen never took g. 

ny Profit of the ſaid Scite, but of the ſaid Church as afore- 

faid. And if, Sc. And it was objected that the ſaid Scite 

ſhould paſs by the Letters Patent, becauſe altho' it ſhould 

be admitted that the Scite it ſelf could not be ſaid to be 

concealed in that Caſe, and altho' the faid Scite could not be 

faid ſubſtracted or unjuſtly detained from the Queen. Yet 

foraſmuch as the Rents and Profits thereof were ſubſtracted 

and unjuſtly detained from the Queen, and the Words are in 

the Disjunctive, aut redditus ant proficua eorundem, Oc. 

therefore the ſaid Letters Patent were ſufficient to paſs the 

ſaid Scite. Alſo it was objected, That the ſaid Commiſſion 

under the Exchequer Seal, is not any ſuch authentical Re- 

cord in Judgment of Law, to prove that the faid Scite was 

not concealed. But it was reſolved per toram Curiam, That 

upon the faid ſpecial Matter found, the ſaid Scite ſhould 

(a) 11 Co. 90. not paſs by the faid Letters Patent. And in that Caſe fix 

2. 92.9. 93-® Points were reſolved. 1. That when there is any Record by 

228. * which the Certainty of the King's Land (which is not in 

Br. Account 8, Charge) ſo particularly appears, That the King's Officers 

8s. Bavly 25, may put it in charge (without any reſpect to the Time of the 

— * Bs: 8 ſaid Record, ſo that it be after the King's Title accrued) 

jenk. Cent. ſuch Land can never be ſaid to be concealed. As it a Man 

226. c. 89. ſeiſed of the Manor of D. in Fee by Deed enrolled grant. 
Plow. 38. 2. e the faid Manor to King H. 8. his Heirs and Succeflors, 
7e. 12. b. and the King or any of his Suceeſſors after the ſaid Grant 

Godd. 292293» had never taken any Rent or Profit thereof, yet this Manor 
2 Rol. Rep. ſhall never be ſaid to be concealed. So in the Caſe at Bar, 

296,297, 399, when the King demiſed the ſaid Scite of the late Priory to 

302, 303, 39%: the Suffragan of Dover for his Life, altho' nothing be refer 

_— 4 b. ved; this Scite ſhall never after be ſaid to be concealed 

| fo b. Et fic de ſimilibus. 2. It was reſolved, That in the Kings 

8 Co. 171-2- Cafe, altho' one wrongfully takes the Rents or Profits of his 

4 4 Lands, yet the ſaid Rents or Profits can't be ſaid to be with- 

Lane 48, 198, held or unjuſtly detained, for the King may charge him who 

1 Ventr. 132. takes the Rents or Profits of his Lands as his Bailiff to render 

1 > . (4 account; for in the K.'s Caſe the Lew in ſuch Caſe 

'by 160.pl.cr. makes a Privity, and therewith agrees 33 H. 6. 2 8 3 

224-Pl. 32. 33. And when the Land ir ſelf is not concealed, the faid 

0” „Words, aut redditus aut proſicua eorundem, Ec. I 
* | cela 


* 
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2 S & a 


ParTX.” in Subverſun, &c. 
relata, ſubtracta, vel injuſte detenta, &c. will not paſs it, 
for the King's Intention was to paſs nothing but that which 
was concealed from him ; for otherwiſe by Pretence of the 
Patentee, if the King's Leſſee has detained his Rent reſer- 
ved his Leaſe, it ſhould paſs by the ſaid Words, which 
was abſolutely denied by all the Juſtices, for no ſuch con- 
firained Conſtruction ſhall be made in the King's Grant, to 
his Inheritance againſt the King s Intention, and the 
duggeſtion of the Patentee himſelf. 3. It was reſolved, as 
—— in Shane s Caſe, that in the ſame Caſe Land can't be 
fid to be ſubſtracted or unjuſtly detained. 4. That the 
ſaid Words ante decimum diem Aprilis anno 14 El. ſhould 
in Conſtruction of Law be taken for the whole Time after 
the later Title of the Queen, until that Day, and not for a 
Month, or a Year, ar two Years, Sc. upon which great Un- 
certainty would follow ; but all Times after the King's Ti- 
te until that Day ſhould be taken, notwithſtanding the Diſ- 
jaſtive Words — a nobis, aut a ſorore, — vel 
jutre noſtris. 5. That the ſaid Commiſſion under the Ex- 
— Seal, and the Return thereof was ſufficient to in- 


115 


the King's Officers to put the Scite in charge, and it (#) 5 Co. 5a. b. 


ſerves for a ſu 


ient Record to that purpoſe ; but an Office . b. 


fund by Force of a Commiſſion under the Exchequer Seal, g. Ke 


i not ſufficient to entitle the King, 


in caſe of Attainder of Co, Lit. 2. a. 


117. a. 


| () Cro. "0 
3 
Jenk. Cent. 288. 


6210 Co. 6. a. 
2 Bulft. 279. 
1 Rol. Rep. 88 
enk. Cent. 286. 
ob. 178. 


5 F. N. B. 107. b. 


I Rol. 784. 


(c)$H-.6.cap.9. 


Cr o. KI 532. 
Cro. Car. 560. 
Co. Lit. 237. b. 
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Robert Pilfold's Caſe: . 


Obert (a) Pilſold brought an Action of Treſpaſs in the 

King's Bench, Trin. ) Fac. Reg. Rot. 795. againſt Re- 
bert Dawks quare clauſum & domum fregit, at St. Olaves 
in Southwark, in the County of Surrey, with a Continuands 
for a long Time, to the Damages of the Plaintiff 401. The 


Defendant pleaded Not guilty, Sc. which Iſſue was tried by WG: 
Niſi prius for the Plaintiff, and Damages aſſeſſed occaſion: Whou 
trangreſſionis predifie ad 49 l. and for Coſts of Suit 20, Den 


upon which Verdict the Plaintiff at the Day in Bank, being 
the Day of the Return of the Diſtringas () remitted 94 
Parcel of the faid 491. aſſeſſed for Damages, and prayed 
Judgment of 400. (to which Damage he had declared) 
with encreaſe of Coſts, and had 9. de incremento added by 
the Court, which in all did amount to 501. and had b 
Judgment accordingly. And thereupon Dawks the Deſet 
dant brought a Writ of Error in the Exchequer-Chamber 
and in this Caſe it was aſſigned for Error, that the Damage iber 
and Coſts together amounted to more than the _ 
alledged in the. Declaration; And it was ſtrongly argu'd th 
it was Error, for miſe & cuſtagia are included in this wotflere 1 
Damages; and therefore where the Statute of (c) 8 H.0Wrati 
gives treble Damages in a Writ of Entry; in an Ad 
on upon the Statute, or in Aſſiſe, there the Coſts al 
o ſhall be treble ; and yet the Statute gives trebl 
Damages only, but treble Coſts are included in thi 
word Damages. And therewith agree 14 H. 4 
U 


Parr X. Robert Pilfold's Caſe. 116 
13.6. 19 H. 6. 32. 4. 22 Hl. 6. 57. 4. 12 E. 4. 1. 4. E. Ng. "263 
248. C. Andin4& 5 P. & M. Dy. 159. b. Domingo (a) Bi- (s) Rol. 517, 
lots bt an Action on the Caſe againſt one Pointel, be- 36. Pl-37, 
cauſe he ſued him before the Admiral for a Thing done upon 4 lat. 241. 
the Wen —— Caſe = 7 of 2 - 4. c. 1, gives the ew 
N. double ages, without ing of any Coſts, and yet 72 
there he recovered as well eule Gol as double — & jog 
And in 18 E. 4. 23. 4. The (5) Jurors may afſeſs the Dama- (4, Bulſtr. 38. 
pes and Coſts entirely if they will, for Damages include the 125 at; 
Whole, (c) 42 E. 3. J. B. that the Pl. ſhall not recover more Yehe, aw , 
Ng _ he 5 — 1 for; and therewith 8 a * 544. 
2 H. 7.7. 9 El. Dy. (e) 5 8. 5. And in 13H77. 16, e 
151 Treſpaſs the Pl. declared to his 8 Marks * 14 ky 
and the Jury gave 22 Marks for Coſts and Damages: Brian, | Bultt. 49. 
this is good for 20 Marks, but they ſhall not give Coſts be- (/) Polt.117.b. 
jond the Sum of the Damages in the Declaration, & alit 1 Rol. 75 
concord” and that was ſaid, was a Caſe in the Point, where- Cr. El. 544 
WH fore it was concluded, that the Judgment for that Reaſon 915 Abd 
he vas erroneous. But it was at laſt reſolved by all the Judges 2 Ink, 288, 
Ro- WY of the Com. Pleas, and Barons of the Exchequer, that the Cr. El. 568. 
wel Judgment ſhould be affirmed. And the Reaſons and Cauſes 4) = 576 
n thereof I have 127 neceſſary to report at large. And Feld. 70. pa 
[he I therefore, Firſt, at the (H) Com. Law before the Statute of (5 2 lat. 236. 
| by WM Glouceſter (which was made ann. 6 E. 1. c. 1.) A Man Ar 2 
dane ſhould not recover Damages in any real Action, as in (i) a. b. 5 
Dower before the Statute of Merton, c. 1. nor in Hel, Mor- ( > loft. 289. 


lanceſtey, c. before the ſaid Stat. of Glouceſter ; but in Ac- 4. 0 an 
| g tions mixt,- as in Aſtſe, (k) Entry in the Nature of Afiſe, br. Coſt. 29. 
aycd e or in perſonal Action, as Treſpaſt quare clauſum fregit, () Dy. 379. 
_ if Goods taken away, Sc. 2. And that in all Caſes where aa 
d 


Man () ſhould recover Damages, he ſhould recover Coſts, (J) 2 lat, 
which is meant of all Caſes, where be ſhould recover 
mages; either before the ſaid Act of 6 E. 1. or 

0 the ſaid Act. 3. In all () Caſes where a Man (m) 2 Inft.23g, 
ther before, or by the ſame Statute ſhould not reco- 362 

ker Damages, if after the ſaid Act another Stat. in a new 7 — 
gives Damages, either ſingle, or double, or treble, Sc. ; 2 a 
lere the Pl. ſhall not recover Coſts, for this Act is an Act of ) 2 Inſt, 28 
ation, which creates and gives a Recompence to the Pl. es 26% a 


dere in the ſame Caſe no Recompence was given before. (0 Cro. Kl. 


289) 


But it is otherwiſe of an Act of (u] Addition, ſc. which 5 C73 
rebate greater Recompence and Satisfaction than was given (9) 124 
n th core ſuch Act; for where Damages and Coſts were given 434. 

H. e Common Law, but the Ack encreaſes the Damages, * falt. 289, 
17 


dere the Plaintiff ſhall recover his Damages encrea- Co. Lit. 17. b. 
l by the Statute, and alſo (o) Coſts : And therefore in 343 b. 

Sure Impedit (þ) Damages are given to the Plain- 5 Ci 59-2: 
by the Statute of Meſt. 2. made in 13 E. 1. on 5. 5 Co. gr 


t no Coſts ſhall be there recovered, becauſe it Kelw. 26. a. 
an Act of Creation, which newly gave Recompence 


” | 
; ' Robert Pilfold'; Caſes Parr 
to the H. where none was recoverable before : And therew; 
agree 27 H. G. 10. b. 2 H. 4.19.9. 9 H.6.66. b. But in an Ac 
( 2 ch; 4 1. en on the Stat.of (a) 2 H inft him who ſues in the Adm 
120+ 117- ralty for a Thing done upon the Land, that is an Actof Addie 
40 2 Inſt. 288. on, for Damages and (v) Colts were in ſuch Caſe recoverable; 
205, the Com. Law. V ide for that 8 E. 4. 13. B. & 14.4. and the 88 
encreaſes the Damages to double, and yet he ſhall recover Col 
alſo, for the Stat. in encreaſing the Damages, doth not take 
way the Caſts. So aſterwards at the ſame Parliament at Glu 
(c) 1 Jonesg32. ter ann. G. E. . c. 5. An Action of (c) Waſte is given, whe 
Kelw. 26. 2. there was but a Prohibition againſt Ten'tin Dower, c. att 
25 1 560. Com. Law, and no Damages ſhould be recover d in it, but 
lo _ . Waſte done after the Prohibit. deliver d, and againſt Ten't 
Life, or Years, no Prohibit. lay, and therefore the Stat. C E. 
c. 5, which gives treble Damages far Waſte done before 
Writ brought, and the Place waſted, is a Law of Creation, a 
which gives Remedy where none was before, and theref 
there no Coſts ſhall be recovered : And therewith agree: 
17.6.9 H.. 66. B. & 19H.6. 3a. a. and therefore the Pooks it 
H. 5. 13. 4. 5 E. 4. J. 4. are ill reported. But in Raviſhme 
of Ward, which is a Law of Addie. which adds the Recove 
ofthe Ward ĩt ſelf, or the Value of it: Yet Damages and Ce 
ſhall be alſo recover d, becauſe an Act ion lay at the Com. L 
forRaviſhm. of Ward, in which the Pl. ſhould recover his Dar 
ges and Coſts: And therewith agrees 27 H.. 10. J. So in an 
Ction for forcible Entry into Lands upon the Stat. of 8 H.. o 
an Aſſiſe for a Diſſeiſin done with Force, there the PL ſhall 
%s H. 6. c. cover treble (4) Damages, and his Coſts alſo, becauſe at 
1 Jones 434- Com. Law the Pl. ſhould recover D es and Colts in be 
LESS. 431, the Caſes, for that Stat. is but an Actof Addit. and therewit 
F.N. . 14 H. C. 13. 4. 19 H.. 3a. 4. 24 H. 6.57. f. 12 E. 4. 
Co Lit. 2 5a. b. F. N. g. 248. c. But in a Decies tautum, which is a Law of 
12 5 41-2 ation, there the Pl. ſhall recover the Penalty given by the d 
» H. r and no more, for that is a Law of Creation, 2 H. 4. 17. B. 80 
(% 5 & 6K.6 c. on the Stat. of 3 E. 6. of(e) Ingroſſers, the Pl. ſhall not recc 
17 OCioſts, but only the Penalty given by the Stat. becauſe the 
arch 25. had no remedy at the Com. Law, 35 H. 8. Damages 2a 0 
Fiſthly, Itis to be known, that this word () Damna ĩs 
(F) Cr. Jac. ken in the Law in two ſeveral Significations, the one prope 
69, 420. and generally, the other relative & ſtricte 5 properly, as in 
Caſes which have been put upon theStat. of (g) 2 Hag. & $4 
F 4-c.11. here Coſts are included within that Word: For amn 
e. Ats proper and general Signification dicitur a demendo, cu 
minutione res deterior fit; and in this Senſe Coſts of Suit 
Damages to the Pl. for by them res ſua dimiuuitur. But wh 
the Pl. ſhews the Wrong done to him to the Damage of ſuc 
Sum, that is40 be taken relative for the Wrong which is 
before the Writ brought, and are aſſeſſed occaſione ran, 6 


Cr. El. 568, 


— 
— 


- n 22 4 
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per * * Robert biber Caſe. . 117 


WE. add. can't extend 16 Cofls,of Suit, which are futere : 
nod e. Nature, ſe. to legal Expences, and whereof no | 
| . then be known. 1 are two diſtinct Things, 
| ine ia illata, an litis 3 and therefore . 
Nen Gs Turf (a): 2 8 Had. they ate taken (92 He. 1. 
cheir proper and generulSignitcation,and in favour of the $1. 5. c. g. 
＋ 9 When he tecovers is fayoured in Law. But 
Caſe at Bar, it is taken in its relative Signification, 
bt mugen? vas and fo they are ex-  * 

y aſſeſſed 41 the Jury, and that alſo in the Th s favour: 
the Difference was well obſerved betwixt perſonal Ac- 
and real Actions in which Damages are to be reco- 
For in perſonal Actions, they mall declare to Da- 
- beceuſs they ſhall recover Datnay es only for the 
lng done before the Writ brought, and ſhall recover no 
es for any done pending the Writ, but in (5) real Ac- (5) 2 laſt. 286. 
the Demandant ſhell never count to Damages, becauſe 
he is to fecover Damages peiding the Writ: And therefore 
Shs held in (c) 33 . 6. 6. 47. 4. Ina Writ of Entry fur aif- 5 28 
er in Nature of an Aſie, where the Party ſhall re- 
Rover Damages, and a Writ is awarded to enquire of the Da- Fire. e | 
, that the Pl. ſhall recover Damages from the Time 3+ 
. \Difſeifin to the Time of the Awarding of the Writ 
| iry of Damages, and not after, notwithſtanding that 
L « bf Enquiry 3 not ſerved after ſeven Tears paſt, 
A Iffue be j | attable by Verdict, he ſhall recover Da- 
es but from the Time of the Diſſeiſin to the Time of 
he Verdict: But in a Precipe quod reddat, of a Rent of 
the Pofleffion of the Demandant * himſelf, he ſhall recover 
We Arr es behind, as well at all Times pending the 
ies before, 2%; diem Fudicii readiti, becauſe it To his 4) 2 Toft. 216. 
Wheritahce: And therewith agree 7 E. 4. 5.4. vide 13 Af o A. . by 
. 10.29 Kb. 59. 31 Kb. 31, 33. 36 Hp. 
0 E. 3. 24 J H. 4. 16. 4. 16 H. J. 5. 4. C. a. — 
Ad as in (4) real Actions the Demandant ſhall not count 80 233; 
= Damages, becauſe it is incertain to what the Damages Bulltr. 157. 
mount, becauſe he ſhall recover thoſe pending the Writ z Cr. Jac. 118, 
in the —— of Coſts they ſhall be recovered for the EN Un 25 
[fences the Writ, which being uncertain, can't be Rol. Rep. 30, 
oprehen — in the Count, becauſe the Count extends to E. 

ges paſt, and not to Expences of Suit. And Cofts are (7 Ef. 860. 
talways included in this Word Damages, for if Treſpaſs 31. a. b. 
2 t againſt two Def. and the one is found guilty by 42 E. 3. 7. b, 
elt“ and the other guilty by himſelf; and { e) Damages 18 — . 
e ſcverally aſſeſſed, yet the Coſts ſhall be jointly taxed : 29. 0 ne 
Aud edith agree 36 H. G. 13.4. and 12 E. 4. 1. 4. And Yelv. 4g, 70. 
be Books in (f) 42 E. 3. and 2 H. 7. wete agreed to be good ©: El: 544, 


. that the Pl. ſnall * (g) more — 5 


T 


„ 


2 * | P * 
2 | m dh dil abi AS. wo en WY 
"w - | * + Co ate . IN | + op # 8 ! "I 
et dat. A: r 
1 1 PR 5 © * | 8 
LY * - : 


4 * . 
- 


* 
4 N 
* 


Robert PilloldrCoſey Pau x, 
Cr. lac. 66, than be has (a) declared for, e. Da for the Wrong 
<< —_ Jac. 69, done; bur 2 litzy may be added th dete; a Ter, 
1 | . 3. Damages J. was denied to be Law; e. 
Cr A That in Maſte the Pl. declared to the of to and / 
> F68, $66. the Jury found Damages to 30. and they were trebled; 
1 . and the Reaſon there given is, becauſe the Stat. of Glbuc. 
e 4 chats, that the Defendant make Agreement of the treble 
- of what the Waſte is taxed" at; but the Stat. is to be in- 
tended of Damages lawfully taxed : And ſo it was held by 

dhe Lord Dyer Trin. 10 Bl. in an Action of Waſte brought 

by the Lord Abergaveny, that Re Jer could not value the 

. Waſte more than the Pl. has alledged in his Declaration: 

. And therewith agrees Hill. 3 E. 4. Rot. 137. And yet in 
) 1 Rol. 378. ſome Caſes the (c) Pl. ſhall recover more Damages than he 
* | | himſelf has declared for, as in 8 H. 6. 5. 4. in (0 Detinue, 
1 the Pl. ſhall recover more 8 than he himſelf has de- 
ol. 572. Jared for. And as to the Caſe of (4) 13 H. J. 16 17; 
3 which Caſe has been cited out of Prooks's Abridgment, the 
eat” Book at large was confefled to be Law, For the Caſe, 
2ã⁊Z ⁊ꝗds it is there reported is ſuch; In an Action of 3 

| brought by Dorrel, he declared to the Damages of 20 
Marks, the Def. pleaded Not guilty : And they taxed the 

Damages and Coſts of his Suit jointly, to 22 Marks, which 

is the principal Caſe Word by Word, which is clear that 

— the Verdict can't ſtand ; for it doth not appear how much 
0 * 4 is for (e) r nd how much for $3 and then it 
RT may be they have given greater Damages than the 
54 Pl. has declared for, ſo the Verdict is Incertain ; and there- 
fore Brian faith well: That in ſuch Caſe the Pl. can have 

Judgment but of 20 Marks: Then all that follows is but 

the Collection of the Reporter : So' that according to his 

Opinion, and of others the Jury can't give Coſts beyond 

te Sum of the Damages on which the Pl. has declared, 

= . which Collection is not warranted by the Opinion of Bri- 
_ $8 2 n For in as much as the Damages and Coſts were joint- 
I aſſeſſed, the Plaintiffcould not have Judgment but of 20 
| Marks for the Incertainty, altho' Coſts might be given be- 

| (fJAntea 41.2. yond.th& Damages in the Declaration. And therefore (F) 
| Prot Rep.  Abridgnagnts are of good and neceflary Uſe to ſerve as 

| I.uaables to find the Cafes in theBooks at large;orRecords,and 
not to ground any Opi n upon Abridgments : For Example, 

)9'Co. 14. 2. the Caſe in (g) 45 E. 3. 19, 20. where the Caſe was, That 
erk. SeQ. 168. Lands were given to J. de C. with one Johan the Siſter of 
the Donor," Habendum eis & theredibus ſuis imperpetuum, 
and Fitz. in abridging the Caſe, Title Tail 14. faith, 
That the Gift was adjudged Pee-fimple, and not 

' Brank-marriage z and Starham in abrid ing the Caſa 
Title Tail, faith, it was adjudged: an Eſtate in Frank- 
ONT {7 IO ; — marriage, 
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h oa. nar adjudicatur;' ibo ſatius eſt petere fortes 


hudged by the Court of King's Bene 
that Judgment Was affirmed by all the Juſtices of the 
Common Pes, aud Barons of the Exchequer, and the 
3 ſent back into the King's Bench according to 


* 
N. 


nurlage, abd Brook Title Fan murvidge 1. faith, Cu 4 


mum kbar Froulos, Nota Reader, the * 7 Caſe was > Show, $6, 57: 
5 afterwards 1 
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Plainti 
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(81 2 Rol. 722. 
8 Hear 
- _. Seb. 409. 


| the four Points, ſe, De plenitudine, ex cujus Preſentil 


(4) Dyer 241. 
43. 
152, 154, 


2 Kol. 387. 


11 Co. 56.2. 
2 Rol. 722. 
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pf Cheyney's Caſe. Y 

F7 5 ; this ( 

Fro "= + - yhol, 
T Term Serjeant Nichols moved this Caſe : Cr 
ney brought a Writ de valore maritagii, and flu 


was taken upon the Tenure; and before the Juſtices « 
Ni privs in the County of Tork it was found for dr. 
Plaintiff, and the Jury did afſeſs 40 5. Damages, and 101 
Coſts, and did not enquire.of-the. Value..of che Marriage 
As oy, ought to have done; and he moved, that th 
might have a Writ to enquire of the Value to fu 

50 the & of the Verdict; and he cited two Prect 
nts, one, Paſch. 3 Fac. Rot. 145. in Raviſhment of War 
brought by the Lord Barkly againſt Hill; the Defendap 
pleaded- Not guilty, the Jury Band him Guilty, and thi 
the Heir was within Age, and married, 8c. & aſd 
damna & miſ. and found not the Value of the Marriag 7 
and a Writ iflued to enquire of the Value of the Marriage 
And the like Writ awarded Tin. 38 Eliz. Rot. 170 
And in 4 Mar. Dyer (a) 135. in a Quare impedit broup 
by Poyner, the Iſſue was found for the Plaintiff, but | 
his Negligence the Jury was not charged to enquire ( 


one, ſi tempus ſemeſtre tranſierit, and the Value of th 
Church per aunum;. there the Plaintiff may have a V 
to enquire of theſe Points.Vide HEL Dyer (b) 241.9 H. N 
260. And the Caſe was oftentimes debated, and at laſt it u 
reſolved, thet the Verd. was inſufficient: For the C. J =y 
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Wha: in. a Writ # .molore Maritaghh, three (e) Things aro (s) Caps.»  , © 


Marri e, Damages, 


to be recoveted, 3. The Value of 

ind folks, good 15s 4 P Cur”, 2. It waas 
ſolved, That altho' the Iflue be in this Caſe de valore 
Karitagti upon the Tenure, yet, as: upon a Conſequent or 

| ent e ſue, the Jury are, as Parcel of their 

Charge, if they d for the Plaintiff, to enquire of the 

Value of the Marriage, of Damages and Cofts; and if the : 
ſury aſſeſs exceſſive Value, or exceſſive Damages, Attaint 2 Rol. 722. 
les thereof. And therefore in Aſſiſe, if the Iſſue be join- 

ed upon a Releaſe, and a mediate Ouſter confeſſed, there 

if the Iflue be found for the Plaintiff, yet as Parcel of their 

Charge, the Recognitors of the Aſſiſe ſhall enquire of the 

fein and Diſſeiſin, for that is the Point of the Writ, and 

thereupon Attaint lies: And therewith agree 11 H. 4. 27. 

7 H. 6. 32 b, 9 AP. a e 3 - E. z. : 
(eſavit 25. 33 H. 6. 25. An Treſpa ainſt two, =o 
me comes and pleads Not. guilty and 1 guilty, in 0) 1 4 
his Caſe this firſt Enqueſt ſhall aſſeſs Damages for the * 
zhole Treſpaſs by (c) both Defendants ; and afterwards the (c) 11 Co. 5. b. 
nber comes and pleads Not guilty, and is found guilty, the | 
Inding of the Damages by the firft Enqueſt to which he 
not Party, ſhall bind him; and therefore if they are . 
jous or exceſſive, the Defendant in the laſt Enqueſt | 

hall have an Attaint : And therewith agree 44 E. 3. 7. | 
MEN. g. 107. E. So in Treſpaſs Quare clauſum fregit, 
Fidue is joined upon a Feoffment, and the Jury give out- 


ie Damages, is ſubſequent upon the Iſſue, and Parcel of CS r* 
heir Charms. So in the Caſe at Bar, if the Jury had d. 4 le 17. 
und outragious Value or Damages, an Attaint lay there- 1. Rol. Rep. 30. 
z. It was reſolved, That the Omiſſion in the Ver- IN 345, 
I ſhould not be (e) ſupplied: by a Writ of Enquiry of ()Cr.Car.t43. 
ges, for that would prevent the Pl. of his Remedy 2 Rol. 722. 
Ataint, which would be miſchievous, for then fach 


9 Iniffion might be on Purpoſe to deprive the Pl. of his 4:- 13 
od r. But the Rule is, That when the Court () ex of (f)19 H.6 8:4. 
but ght to enquire of any 3 which no Attaint 39H cy 
uire ere the Omiſſion of it may be ſupplied by a Writ of | Rel 722. 


Muiry of Damages, (as in the ſaid Caſe of Quare Imp", 1 Rol. Rep. 30. 
enquire of the ſaid four Points, for of them no Artaint Br. Attaint 44 
ka it is held in (g) 11 H 4. 80. becauſe as to them (8) 1 Rol. 246, 
t Enqueſt is bur of Office) but in all Caſes when 
lh Point is omitted whereof Attaint lies, there it ſhall not 
applied by a Writ of —— of Damages, upon which 
taint lies: And therefore the Precedents which have 
a cited, and all others which are againſt theſe Rules, paſſed 50 
R 3 b ful Is 


- 
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ious Damages, an (4) Attaint lies, for the Enquiry of (a) _ Co. 86. 
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Trin. 16 Jac. Regis, Rot. 2413. 
The Caſe of the Mayor and Burgeſſes of Linne 
Regis, concerning Miſnoſmer of Corporations. 


* 
1 


R 0 * \. D 

Nerff. , I Ohannes Payne nuper de Catton in Com' præd' 
| e execut teſtament Johann Payne nu- 
dict Johannis Paine de Linne Regis in comitatu 

orf. armiger, ſam” fuit ad reſpondend* Majori & Bur- 
genſibus de Linne Regis in comitat Norf. dę placito quod 
reddat eis tres mille libras ques eis injuſte detinet, &. Et 
unde üdem Major & Burgenſes per Henricum Baſtard at- 
tornatum ſuum 'dic' quod cum prædictus Johannes Payne 
teſtator in vita ſua, viceſimo ſeptimo die Januarii, anno 
tegni domini regis nunc Angliæ, &c. ſexto, apud Gaywood 
per quoddam ſcriptum ſuum obligatorium conceſſiſſet ſe 
tener! elſdem Majori & Burgenſibus in prædict tribus mille 
libris, ſolvend eiſdem Majori & Burgenfibus cum inde 
tequiſit fuifſet, prædict tamen Johannes Payne teſtator in 
vita ſua, ac prædictus Johannes Payne executor poſt mor- 
tem ipfius ] — Payne teſtatoris, licet ſepius requiſit, 
zdict tres mille libras eiſd' Majori & Burgenſibus non red” 
iderunt, ſed ilV eis reddere contradixerunt, ac prædict Johan- 
des Payne execut ill eis adhuc reddere contradic ac ĩinjuſte de · 

15 «4 | tine 


* 


= ». ef « 


The Caſe of the Mayor, %c. PART X. 
tinet, unde dicuntquod deteriorat' ſunt, et dampnum habent 
ad valentiam centum librarum & inde producunt ſeam, 
> &c. et proferunt hic in curiam rein prædictum quod 
3 diebitum prædictum in forma prædicta teſtatur, cujus dat 
| eſt die & anno ſupradictis, &, 
| Er itus Johannes ne executor per Thomam 
Blofield Attorn' ſuum ven” & defend” vim & injur' quando, 
- &c. Et dic quod ipſe de debito prædicto virtute ſcripti 
predicti onerari non debet quia dic', quod ſcriptum illud 
non eſt fact. prædicti Johannis Payne teſtatoris; & de hoc 
nit ſe ſuper patriam, & prædict. Major & Burgenſes fimi- 
—＋ Ideo preceptꝰ eſt Vicecom quod venire faciat hic a 
die ſanctæ Trinitatis in tres ſeptimanas duodecim, Qc. 
quos, &c. Et qui nec, &c, Ad recogn\, &c. Quia tam, I. | 
Ad quem diem jurata inter partes præd' de predifto placi- 
to poſita fuit inde inter eas in reſpectum hic uſque ad hunc 
diem, ſcilicet in Octabas Sancti Michaelis tunc proxim' 
ſequen, Niſi Juſtic” domini Regis ad aſſiſas in comitat 
prædict capiend aſſign per formam ſtatuti, &c. die lunz 
viceſimo ſeptimo die Juli proxim. preterito, apud Caftrum 
Norwic. in comitat. prædict. prius veniſſent; & modo hic 
ad 7 _ ven 7 prædict. Major & ty * 
ictus Johannes Payne tor per attorn predic- 
pron & præfat Juſtic' ad an _ quibus, &c. mil. hic 
recordum ſuum in hæc verba, Poſtea die & logo infracon · 
tent coram Edwardo Coke milite, capitali Juſtic' domini 
5 Regis de banco, & Johanne Croke milite uno Juſtic' dicti 
domini Regis ad placita coram ipſo rege tenend aflign' 
1 Iuauſtic' ejuſdem domini Regis ad aſſiſas in comitat. prædicl. 
capiend aſſigu, per formam ſtatuti, &c. ven tam infranb- 
minat. Major & un am infraſcript. Johann Payne 
. executor per attorn ſuos 8 Et Jur Jurat unde 
infra .fit mentio exact. fil iter ven, qui ad veritatem de in- 
tracontent dicend', electi, triati, & jurati, dicunt ſuper ſacra- 
mentum ſuum, quod div ante confeRion' ſcripti obligatoriz 
infraſpec . dominus Henricꝰ nup' Rex Ang! oftavus, —— 
die Juli anno regni ſui viceſimo nono, per literas ſuas paten- 
res. ſub magno 175 ſuo Angl ' ſigillat', gerent dat. apud 
Weſtmonaſter eiſdgm die & anno; Ac jur ictis in evi- 
dentiis oſtenſ. recitand* per eaſdem literas ſuas patentes, qd, 
cum idem nuper Rex per literas ſuas patentes quarum dat 
fuit viceſimo 8 die Junii, an. regni ſui ſexto decimo, 
de gratla ſua ſpeciali, ac ex certa ſcientia, & mero motu 
we ſuis, nuper conceſſerat & per eaſdem literas ſuas patentes 
confirmaſſet, pro ſe hæredibus & ſucceſſoribus ſuis, Majodt 


. - "I 


& Bergen tans & inhabitantibus burgi ſui de Linne Ep'i in 
com 180 


= 


Notf. quod ipfi imperpetuum eſſent unum corpus 


corporat, & una communitas perpetua in re & nomine, & 
quod haberent ſucceſſionem perpetuam, ac nomen Majoris 
& Burgeaſ. burgi præd Linne Ep'i in com” Norf. haberent 
& gererent ; & per idem nomen eſſent perſonæ habiles & 
apaces in lege, ad ha bend & perquirend terras, tenementa, 
bona, & catalla, ac alias poſſeſſiones quaſcunq; ac pliitare & 
. & reſponderi, defendere & defendi 
nifſent & valerent, coram quibuſcunqz Juſtic, five Tudicibus 
intualibus ve temporalibus in quibuſcunq; curiis, ac in 
vibus & fingulis actionibus, cauſis, materiis, querelis, & de- 
wund cujuſcunq; generis forent five naturz, eod modo quo 
teri lege i dicti nuper regis, perfonz habiles & capaces in 
kee placitare &implacitari, reſpondere & reſponderi, defen- 
&re I quodq; dict Major & Burgenſes 
& eorum ſucceflores haberent aut habere potuifſent unum 
ummune figillum pro negociis ſuis & aliis agend' infra bur- 
zm præd' de tempore in tem pus, contingen' five emergen 
&lerviens, cum diverſis aliis libertatibus, francheſ. conceſſio- 
zibus, articulis, & immunitatibus in eiſd literis ſuis paten 
untent” & fee: N in eiſdem literis ſuis paten plenius ae 
menifeſtius Iiquebat & apparebat;ac cum poſtea per quodd” 
ktutur nuper in parliament” ipfius 2 apud Lond 
prim 


at, tertio die Nov. an. 9 ſui vice abinde 
Mord uſq; ad Weſtm & ibid' tent, & de tempore illo con- 


wat” per diverſus, prorogationes uſq; quart diem Feb anno 


dict nup rex hæredes & fucceſſor ſui reges Ang!” habe- 
t, tene rent, & gauderent ſibi imperpet” dominia five ma- 
ris de Linne Ep i, alias dict Biſhops Ligne & Gaywood 
alia cum o ibus & ſingul ſuis -pertin' ; neenon omnes li- 
rat, franc heſ. bona & catalla, waviat & extrahur, viſ, 
ne pleg, cur, proſicua cur, ac omnia & ſingula alia tem- 
alia poſſeſſ. & hæreditament' cum pertin in Linne Ep'i 
Gayw' præd', quæ nuper ante tung pertinuiſſent nup Epi- 
bo Norwici.; & quæ idem nup Epiſcopus habuiſſet in jure 


b dict nuper rex Henricus octavus, pro eo quod per eun- 
m actum, hujuſmodi maneria & poſſeſſiones fibt & hæ- 
Abus ſuis Regibus Angliz annecta bantur & fuerunt, 
Mit & ordinavit, ac per eaſdem literas ſuas patentes 
laravit, pro ſe & hæredibus fuis, quod eadem villa 
Linne Epiſcopi- de cxtero. imperpetuum nuacupe- 
tur, vocaretur, & nominaretur Linne Regis, vulgarit 
1 * King's Linne, & non per al” nomen; & ad hu- 

nodi nomen de Linne Epiſtopi alias Biſhoppes Linne de 


. in 2 . rr. lf 7 OO © ee eee D hd * 


4 | 


ag. & tunc & ibid' tent, inter cetera inaftitat* fuiflert, 


ger Ep atus ſui præd' prout in codem actu plenius lique- 


cætero. 
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2 T be ** of the Mayor, &c; r X. 
| extexo deſlitueret & de depriraretur; et * dic nup rex 
H. 8. ex gratis ſua ſpeciali & mero motu fuis, ac ob 22 
uem erga prædictos dilectos fideles ſubditos fyos M 
| & Bu rgenſes ſui de Linne præd in comitat 1 
burgum = il Inhabitant Fuſe habuir , & yh cup 1 
ens inſup bonam pacis quietem & tranqullitatem in * 
burgo continue haberi, ac de tempore in dempus augmentari, 
er quibus omnia proſpera, utilitates, & commoda ſuum indu- 
E - 8 bitat capiunt exordium, conceſſiſſet, ac ac per eaſd literas ſuas 
—_ atentes conceſſit pro ſe hæredib & ſucceſſoribus ſuis, pred* 
—_— _ Burgenfibus, & Inhabitantib* burgi ſui ven! uod 
pſi de cætero 4112 nomen Majoris & Burgenſ. bur- 
9 1 de Linne Regis vulgariter nuncapat' King's Linne in 
comitatu ſuo Norf, haberent & gererent; et per em nomen 
vocarentur & nominarentur, et non per aliud nomen, & 4 
r idem nomen eſſent perſonz Rabiles & Jo ey es in lege ad 
abend” & perquirend' terras & ten ta, bona al logo 
as 8 quaſcunqʒ ac * itare, & impl itari, ane 
& reſpond defendere, defendi potuiſſent & valerent, 
coram Tee Juſtic', five Tudictbus temporalibus, fir 
| ſſp iritustibus in quibuſcung; A? ac in omnibus & ſingulis W- 
Afonibus, caufis, materiis, querelis, & demaund' hr 2 
* . five naturæ, eodem modo quo cæteri ligei d- 
reg; periong habiles, & capaces in lege placitare & 
implaciearl, ye pondere & reſponderi, defendere & defendi 
tuifſent, 8 per eaſdem literas patentes Iur præd in evi, 
Neve lis offical, int Pals plenius 1 paret; & ulter Jur 
red 3 4 ſacr m ſuum p ad poſt confectioner 
patently or, =o {cil 1 2 0 ſeptimo di dis 
1 f an, gh Dom' nunc Ang! ſexto infraſcript', p 
ict nag re Paine teſtator * vita ſua ſcriptum o ligated 
n narration' infraſcript c fecit, ſigillavit, & u 
back ſuum deliberavit præfat * Mo ajori & Burgenfibus burg 
Domini Regis de Linne regis vulgariter nuncupat King 
Linne in comitatu ſuo Norf. in bs. liter patent” nominat 
r nomen Major & Burgenſ. de Linne Reg in comita 
Torf orf. ſed utrum ſuper tota materia præd per ipſos Jur i 
forma prædict compert — 7 obligator præd In narration 
Pons? ſpec” fic fa pred' Johan Paine teſtat necne, it 
dem Jur* penitus i Kp e 5 et Linde pet adviſament' Juffi 
& my bic 4 &c. Et tota mater præd ipſos Jur i 
forma prædict compert F videbir Juſtic die, "(oripe pred i 
narration' infraſcript ſpe&'fit fem pred' ] e Paine eſtar, | 
id'Jur'dic'fup' NOTING ga' 20 pt — eſt fact præc 
J Paine teftator'; et tunc aſſid dampn n 
occaſion detent” debiti infra ſpecificer” ult Fr mil & cuſtag fu 
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' Pint X. The Caſe of the Mayer, te: 
| ipſos circa ſeem ſuam in hae ppoſit, ad duode- 
eim denarios, & pro mif. & cu 8 illi 44 duodecim de- 
nar, Et fi ſuper wi inn di per 1 ur in forma 
comperta videbitur Juſtic hie, quod ſcriptum pre- 
um non fit factum predict Johan Paine teſtatoris, tunc 
idem Jur' dicunt ſuper ſacramentum ſuum, — ſcriptum 
i&tum non eſt factum prædicti Johan Paiue teſtatoris, 
prout prædictus Johan Paine executor interius placitando 
allegavit : Et quia Juſtic hic ſe adviſare volunt 4 & ſuper 
iffis priuſquam judigium inde reddant, dies dat per 
tibus predict hie uſque | de audiendd 
inde judicio ſuo, eo quod iidem Juſtic hic inde nondum, 


& c. 


: 


„ oof i 


 w 


Mich. 


Pant X. 


ic entered Trin. 10 Jac. Rot. 
2413. 
J 2 umme Banco. 


| The Caſe of the Mayor and Burgeſſes of Linne 


Regis, concerning Miſnoſmer of Corpora- + 


#1075. 
HE Mayor: and Burgefſes of Linne Regis in the 
1 County of Norfolk, brought an Action of Debt againſt 
Fobn Pain Gent. Executor of Fohn Pain Eſq; on a Bond 


made by the Teſtator to the Plaintiffs, 2) Jan. anno 6 Fac. 
Reg. in 3000 l. The Defendant pleaded not the Teſtator's 


Deed, Sc. and the Jury gave a ſpecial Verdict: King H. 


8. Junii, anno regni ſui 29. by his Letters Patent under 
the Great Seal, reciting, That the ſaid King by his Let- 
ters Patent 27 Junii, anno regni ſui 16. had granted to 
the Mayor Burgeſſes and Inhabitants burgi ſu: de 
Linne Epiſcopi in comitatu ſuo Norfole' quod ipſi imperpe- 
tuum eſſent unum corpus cor poratum, & una communitas 
perpetua in re & nomine & quod habeant ſucceſſionem per- 
petuam, ac nomen Majoris & Burgenſium burgi præ- 
dicti Linne Epiſcopi in comitatu Norfolc haberent & ge- 
rerent, & per idem nomen efſent penſonæ habiles & capaces 
in lege, c. And by the ſame Letters Patent, * 

hy" br 


Mich. 10 Jacobi Regis, which 
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Part X. The Caſe of the Mayor, &. 
; that whereas by Act of Parliament, 4 Feb an. 27 H. 8. it _— 
was enacted, That the faid his Heirs and Succeſſort wr 
Kings of; Evgland, ſhould have the Manors of Linne Epi- 2 
ſtopt, and Garwood, inter alia, the faid K. by the faid Let. 
Patent declared, uod eadem villa de Linne Epiſcopi de cæ- 
tero vocaretur & nominaredur Ligne Regis, vulgariter nun- 
cup King's Linne, & non per aliud nomen: And granted 

5 Mayor, Burgefies and Inhabitants — 

Mi um nomen Majoris & Burgenſium 
Linne Regis 5 N nuncuput King's 
Linne in comitatu fluo Norf. haberent & gererent, & per . 
idem 5 - 2 
nomen 7 nomen eſſent perſona habiles, &c. 
And che y Finher found, "ag Fan. Regni Regis 
| Facobi 6. pred Fob'es Pain Tefſtator in vita ſua predifftum 
ſcript obigatorium fecit, ſigillavit, & ut. ſact um delibe- 
ravit prefar Major: & Burgen/ibus i domini regis de 
Linus Regis, vulgariter nuncupar K.'s Linne in Cm ſus 
Norf. per namen Majoris & Burgen/ium de Linne Regis 
in com Norf. ſed utrum ' ſuper tota materia, &c. pred 
ſeriptum abtigatorium in narratione ſpecificat' ſit factum 
fred” Fohanms Pain teſtatoris necne, . iidam Furatores ig- 
norant & inde . 1 tum Fuſticiariorum £9 Cur, 
Or. And this Caſe was times argued at the Bar. And 

it was objected on the Defendant's Part, That the faid —_ 

Bond (a) varied from the true and right Name of the (2) « Ca 
| Corporation, and by Conſequence was not the Teſtator e | 
Deed; and the material Variances were, becauſe they were 
| incorporated by the Name of Majoris & gurgenſium burgt 
8 amin Regus de Tiune Regis, Sc. and the Bond was made 
„chem Per nomen Majoris & Burgen/ium de Linne Regis, 
K omitting after this Word 4 theſe two Words, : 
4 N Burgi Regis, which are Parcel of the Name of the In- (5):Brownl.x7; 
< corporation. And it was obſerved. by them, firſt, that the _ 
2 Name of the Ie is like to the proper (c) Name, (c) Co. a8. h. 
7 or the Name of Baptiſm. 2. After the King has given. .f 12. 
A them their Name, then it is added, Et quod per idem no- 21 E. C. 55.26. 
„ n vocarentyr, Gr. z. Negative Words are added to the 
7 aid affirmative Words, Er nor per aliu nomen: But the 
1 Bond varies from the proper Name of the Incorporation, 
md is not made per idem nomen, but per aliud no- 
men, directly againſt the Letter and Intention of the 
King's Charter. And it was ſtrongly urged, That the (4) te Coag b. 
(4) Place of the Incorporation is of the Eſſence of an Kess * 
heorporation; for without a Place, no W on - wm 

a ; unded, 


* 


Tube Caſe of the Mayor, &c. Parr X. 
founded, and the Place is the Part by which be 
Incorporation can be known Tad nge * others; 

and rherefore may be fitly reſembled to a Man's Face which 
is the principal Part by which he is known and diſcerned : 
8 And for that a Caſe was cited Mich. 29 & 30 El. in the 
« „E _ Exch. in Ejeftione firme, in which (a) Mariet was Pl. and 
fo inthe Paſthall and others Defendants, of « Demiſe made by Tl 
of the Fanſhawe Eſq; the Queen's Remembrancer of her Court 
* of Exchequer, of certaim Lands in Deng? in the County 
1 And. 202. of Eſſex, Ec. and upon Not guilty pleaded, the Jury pave 


, 4 ſpecial Verdict to this Effect, The Maſter and C 


Moor 228, 865. 
Ante a. 32. b 


1 


26 E. 6. 

Paſeball for 99 Years, per nomen Magiſtri Hoſpitalis Hy- 
rici Regis Ang! ſeptimi vocat” the Savoy, & Capellanorum 
J Haſpitalis; and if this Leaſe was made according to 
their true Name of Incorporation, was the Queſtion: And 
it was adjudged in the Excheqeur that the Leaſe was void, 
| becauſe they had miſtaken their Name of in ration in 
the moſt material Part of it, ſe. in the Place, for the trus 
(5) Moor 265. Name is, Haſpitalis, Sc. de () Savoy, and in the Demiſs 
ug. it is Hoſpiralis, Oc. vocar' the Savoy z, and the material Va- 
riance, in reſpe& that de ſignifies the Place it ſelf, and vo- 
' , cat" fignifies a Name which may be applied to another 
Place; as Prior & confratres Hoſputalis Sancti Fohannis de 

G Anteag2.2.b. (C) Feruſalem in Anglia, and many other Caſes, as 
| Mount Carmel, Bethlehem, and others, which in Truth are 
| in the Land of Canaan, and yet are applied to certain 


Places in England: All which Ay. ee cited before in 
the Caſe of the Hoſpital of the Charter-houſe; and therefore 


I have omitted then here, And it was ſaid, that upon the 

faid Judgment, a Writ of Error was brought in the Excheg 

544 Chamber, where the Caſe was often argued again at the 

(4) Hob. 125. Bar, and yet the ſaid Judgment was never (4) reverſed. 80 

3 in the Caſe at Bar, foraſmuch as this Word Zurgi is omit- 

ted, which is the Place of the Incorporation, it is ſuch a ma- 

ef] 2 . 094 Hat the N is "al: And altho' it * 

id, 4e Linne Regis; yet that well proves that it iss 

n. Town, but it doth _ thereby — r that it is $ 

Pf) o. Lit. Borough, for every Borough is a Town, but ever 

109. 2, * Town is not a Borough. And therefore  Lirr. lib. 3. 

| * Exp. 10. F Burgage ſaith, It is to be known, (J,) 7 
[ 


dp © : 
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part x. The Caſe of the. Mayor, &c: 124 
the ancient Towns called Boroughs are the moſt ancient (a) () Lit. Sect, 
Touns that are in England: For thoſe Towns which are Sn | 
ou Cities or Counties, in ancient Times were Boroughs, «4. 
and called Boroughs, and from ſuch ancient Towns called 
hs came the Burgeſſes to Parliament, when the K. 
hd ſummoned his Parliament. Alſo for the greater Part 
ach Boroughs have divers Cuſtoms and Uſages which other 
Towns have not, c. By which there appears a manifeſt : 
difference in 4.— of Law betwixt a Borough and a 
Town ; and the Opinion of Cavendiſh Chief Juſtice in 40 
. 27. was cited, where he holds that all the ancient 
Joroughs are of Record in the „ NV er. And with Lit- 
leon agree, 41.E. 3. 32. 4. 21 E. 4. 53. L. & 54.4. 21H.5.15. 
by Fro wick, £9c. Another Variance was obſerved, That 
his word (Regis) was omitted, for the true Name of the 
Corporation is Yugi ſui de Linne, i. Regis de Linne; and in 
he Bond not only Burgi is omitted, but Regis alſo; which 
lu it was urged) was alſo a material Varlance, for Regis 
light to be twice added, ſe. Burg! Regis de Linne Regis; 
for that the Caſe of (5) Eaton College, Trin. 3 89 4 P. (5) Moor 13. 
8 M. Dyer 150. was cited, where it appears that K. H. 6. bu. ns F 
(corporated the ſaid College fer nomen præ poſiti £9 1 Leon. 159. 
lallegit Regalis Collegit beate Marie de Eaton jurta lenk. Cent a 10 
ngfore, and in the Time of E. 6. Sir Thomas Smith Knt. 
king Provoſt there, a Leaſe was made per nomen præpaſi- 
{at Collegii regalis de Eaton juxta Windſore o- 
hitting Collegium in the firſt Place, and yet in the ſecond 
Pace Collegii Regalis was added, & per Opinionem omnium 
Mic it was a void Leaſe, G /e adjudicat' fuit Mich. 10 
v 11 El, Regine:; So in the Caſe at Bar, the Omiſſion of 
bis Word Regis in the firſt Place, altho' it is obſerved in 
te ſecond, makes a material Variance, Many other Caſes 
ere put upon the general Ground of Miſnomer of Corpora- 
which I have on purpoſe omitted, becauſe theſe Caſes 
lich are here mentioned, were the moſt material, and all 
* other ſhall be generally cited with Reference to the 
doks at large in the End of this Caſe. But the Court held 
e ſaid Bond good; and that the Plaintiffs ought to have 
ment to recover, In which Caſe two Points were (c) 
ved. J x. As to theſe Words »Per idem nomen, & non 
aliud: That this word [dem has two Significations, ſc. 
hllabis & verbis, and idem re & ſenſu, and the Name 
Corporation in Grants or Conveyances need not be i- 
SY, bis & verbis, but it is ſufficient if it be idem 
Jenſu : And according to | theſe Significations di- 
n Caſes have been reſolved and adjudged, _ 4 
I 10 
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| The Cafe of the Mayor, &c. PART x 
(a) Mich. 10kl. 10 C 11 El. Dy. 278. The Dean and Chapter of (a) Car!; 
— — were i ted au. 38 H. 8. by the Name of Decanys 8 
er Calle Capitul Eel Cathearalis Sanfle & individus Trinitat, 

ts 
Moor 233. Caplienſis, and they made « Leaſe by this Name Decany; 
1 And. 203, Eccleie Cathedralis Sanfie Trinit' is Carlile, & tot Capi. 


7 Leon. isy. alan de Eccleſia pred” which Leaſe is not made ger idm 


- 2 8. pl. I. omen eſt idem llabis 5 „For N | 
eee 1 


tle, where the true Name is 

Carlienſfs, ſe. of Carlile. 3. This word Totum is added. 4. The 

Order of the Words is not kept, for the true Name of the 

Corporation is Decanus & Capirul' Eccl Cathedral Sanfft 

& individue Trinit' Carliemſis, and the Leaſe is, Decanus 

Eel Cathedral, Cc. & tot capit de Eccl præd : But biis 

uon obſtan?”. It was reſolved by Dyer, Weſton, Welſh, South- 

cor, Carus and Harpur, that the Leaſe was good notwith- 

ſtanding theſe Variances, and the Reaſon is there given, be- 

cauſe theſe Variances are not in the Subſtance of the Name, 

In Mich. 29 & 30 Reg Elis. between Hall and Wingat in 

i Zjectione firme in the King's Bench, the Caſe was, That 

: (Mic, 20% the Dean and Canons (I) of Windſor were incorporated by 

"ow _ Act of Parliament in 22 E. 4. by this Name: The Dea 
of Dean and and Canons of the King's free Chapel of St. George the Ma 

Canons of ror within his Caſtle of Windſor, and in the Time of the 

2 — Reign of King Philip and Queen Mary, they made a Leaf 
1 Leon. 162. of certain Lands by this Name, The Dean and Canons of th 

Moor 230.n. King and Queen's free Chapel of Sr. George within the Ci 

TRol.Rep.229 file of Wi And in that Caſe three Variances were ol 

Hob. ſerved ;. 1. Where the Name of the Corporation was by th 

Act of 22 E. 4 The Dean and Canons of the K.'s free Cha 

tel: The Leaſe was made by Name of Dean and Canon 
of the K. and As free Chapel, Sc. 2. Where the Incoryo 

tion was, of St. George the Martyr, the Leaſe was, of Si 

_ © George, n_—_ the Martyr. The 3. was, within his Caſtl 

ſc. ww4rbin the King's Caſtle of Windſer. And it was adjudy 

"Re ed that in * — Jan of them was a 7 8 * Sub 

(c 230 ſtance, ſc. (c) of the King and Queen free el, for tk 
Hob. ::4: true Name of the —_ the ſaid AG of 22 E. 

was of the ug ob Tree Chapel : And altho' at the Time 

the Making of the ſaid Leaſe, in Truth the Chapel was I 

King and Queen's free Chapel, yet the Corporation ought 

de ſuch as was given by the Founder, and that ſhall not 

altered by the Alteration of the Name of the Founder, or 

the Owner of the Caſtle, as if a College is incorporated 

the Time of E. 6. by the Name of Maſter and Fello 

of King's College, if they make a Leaſe in the Reign of 

E. my make Leaſe by the Name of Maſter and! 

lows o 85 College: But for the other two Variancest 

(4) 1Leon.160, Court refolved, that they were Variances in Syllables 4 


£8; D. : x 
2 Buldt. 53,86 Words and not in Subſtance, & (4) parum differunt que 
g 0 


p (a) his Caſtle of Windſor; and within the Caſtle of Windſor, (5) Moor 71, 4 


ſive collegii de Merton in Oxonia & ſtholar' ejuſdem domus: Lane 15. 34. 


Word, Garuianus, Cuſtos, 2. Where the true Name of the Kader: 136. 

College was domus ſive collegium ſcholarium de Merton ; 

the Leaſe was per nomen domus ſive collegii de Merton; o- 

mitting (c) Scholarium, 3. For in Univerſitate Oxoniæ; the g 

Leaſe was in Oxonia, 4. Scholares were miſplaced, for they ait. i. 

tame. in the End, whereas in the Act they are named im- Hob. iz. 

mediately after the Gardian : And it was adjudged; that for 

the ſecond Variance, it was a Variance in Subſtance ; for 

the ſaid Act had baptized the College by the (4) Name of (4) Cr. Cl. ioc. 

the College of Scholars of Merton; and they made the Leaſe 

by the Name of the College of Merton himſelf, who in 

Truth was the Founder: But for Gardianus, he is Cuſtos, 

ad for the Univerſity of (e Oxford and Oxforg; they are (c) Cr. El. 3 i. 

all one in Effet and Subſtance; and therefore no matetial 19... 

Variances ; and for the Miſplacing of the faid Words; that Moor 361. 

8 not material aummodo 

Chief Juſtice was of Counſel with the ſaid College againſt 

the ſaid Leaſe. So in the Caſe at Bar, the ſaid Variances 

7 only in ſyllabis & verbis, and not in (J) ſenſu & re ip (fy 6541 105, 
a 


WhRnſu & re. Andat is to be known, that in the Caſe at 
du, theſe Words Burgenſes de Linne Regis, (g) imply that , . -- 
Linne Regis is Burgus, for Burgus and Burgenſes 1 


Jugeſſes, Sc. and Linne Regis imply allo, that it is Burgus 


11 


paar Xx. The Caſe of the Mayor; & t 
toncordant, for St. George includes the Martyr, as the Tri- 
nity implies and includes this adjective individue ; and with- 


123 


is all one in Subſtance and Effect. In which Cale the Ch. 

Juſtice was of Counſel with Vingat, and in another alſo in 

which Vingat was Plaintiff, and Judgment was glven for 

him in both. Hill. 30. Eliz. in the King's Bench betwixt ., . 
Hen. (b) Fiſßer Pl. in Ejectione firme, and Wm. Bois Def. (5) Hill. 30 81. - 
of certain Lands in Ellamin Kent the Caſe was; by Act of . 8 
Parliament anna 1 Marie, a College in Oxford was incorpo- in Obes of 1 
rated per nomen Gardian & Scholarium domus ſive Collegit B. R. 
Scholarium de Merton in Univerſitate Oxonie; and they! Leon. t62, 
made a Leaſe of the ſaid Lands per nomen cuſtodis domus — — 


And in that Caſe four Variances were obſerved, 1. For this Moor 266.  . 


- 


11 C6.20 4: 


* 


proprius ſenſus remanet. And the dert. 156, 


— 


e 


thetefore are not material: For fer idem nomen, 
ball be intended idem ſenſu & re, and not per aliud, i, ali- 


2 42 * 
* 3 — — 


() Hob. 25. 
b ö . unt con- Wal Reg 
eta, and as Littl. ſaith ubi ſupra from Boroughs came the 118. 


ur, i. Regis; and theſe Words vulgariter e N King's 
une are included in theſe Words Liune Regis; ſo that the 
ime in the Bond by Matter apparent therein imports 4 
ficient, certain Demonſtration of the trus Name of the 
8 Lacerpo 


: 


—_— > | ; | 
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fa) 1 Anger. Incorpora 
z incorporated by this Name Abbas: Monaſterii beate Marie 
Co El. 33.  Eborum; and a Bond was made to the Abbot by this Name, 
.1..5E.q.20. b. Abbati Monaſteri: beats Maris extra muros civitatis Elo- 
1 Leon 163- rum, and altho the Abbey was extra muros civitatis Elor; 
Br. Varian. 75. et becauſe in Truth: it was within Tork, the Bond was 
good, and therefore che Abbot there brought his Action of 
Debt by his true Name, and in his Declaration he ſaid that 
the Bond was made to the Plaintiff per nomen, c. which 
implies an Averment that the Abbey was within Tork; and 
the Writ was awarded a good. Writ by the Opinion of the 
whole Court; and yet there was more Variance in ſyllabis 
verbis, than in the Cas at Bar, but becauſe in Truth 
| and Subſtance, as appears by the A verment dehors all was 
obne in Effect, the Bond made to them was good, and yet 
the Name in the Bond doth not import of it ſelf the true 
Name of the Corporation without Averment debhors: And 
therefore in pleading, or in a ſpecial Caſe, in many Caſes, if 
by expreſs Averment, or by the finding of the Jury it ſhall 
be made apparent to the Court, that the true Name of the 
Inc ion, and the Name in the Leaſe, Grant, Sc. are 
all one in Effect, it will much enforce the Matter, altho' 
in Words there is ſome ſeeming Difference: And there- 
fore it was well found in the ſpecial Verdict in the Caſe at 
Bar, That the ſaid Jobn * Teſtator, prædictum 
. ſeriptum. obligatorium- fecit, fagillavir, & ut factum ſuum 
deliberavit prefatis Majori & Burgenſibus burgi Domini 
Regis de Lime Regis vulgariter nuncupat King's Linne in 
| camitatu ſuo Nef, (which is the Name of the Corporati- 
— on without any manner of: Variance} ger nomen Majoris & 
(6) Hob. 125.  Birgenſium de. Linne Regis in comitatu Nor f. (b) which 
imports all Averments requiſite by the Law in this Caſe. 
And it is well obſerved in Sir Moile' Finch's Caſe in the 6th 
Part of my Reports F 65.4. that till this Generation of late 
ears it was never read in any of our Books, That any Bo- 
dy politick or corporate endeavoured or attempted by any 
Suit to avoid any of their Leaſes, Grafts, Conve yances, or 
bother of their own Deeds, nor any other Grants, Sc. made 
to them for the Miſnoſmer of their true Name of Incorpo- 
nation. But after a Window was opened to give them 
e light to avoid their own Grants for the Miſnoſmer of them- 
ſelyes, what Suits and Troubles (to avoid Grants, &c. 
as well made to them as by them) have followed 
thereupon every one knows: But there it was faid, 
That for every. curious or nice. Miſnoſmer God to 
biz" that their Leaſes or Grants, Ec. ſhould be defeated, 


for 


tion. 5 E. 4. 20. l. The Abbot of (a) York was 
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Paik X. The Caſe of the Mayor, &c. 


roye of the Book in 25 E z, 48. „ Where the Caſe 
Prior of Morceſter, and demanded a Manor, 


in Morceſter there were two Priories, 5. the Priory of Fryers 
Preachers, and the Priory of our Lady; and the Writ was 
abated : So. I conceive it would be reaſonable @ ulto for- 
ziori to drive him who would avoid a Writing, Demiſe; 
Grant, Sc. made by a Corporation, or to it, by reaſon of any 
verbal or literal Miſnoſmer, to ſhew that there are two 
Corporations in the ſame City, Borough or Town, Ec, s; 
one by the true Name, and another by ſuch Name as i 
contained in the Deed, Oc. and fo leave the Deed, Sc. g 

by or to one of them. But when in Truth there is but ons 
and the ſame Corporation, Leaſes, Grants, c. made by 
them, or to. them, ought not to be avoided by ſuch nice, 
and verbal Variances, when in Subſtance the true Name of 
the Corporation, either by matter expreſſed or neceſſarily 
implied in the Words themſelves, appears to the Court. 
And as to the laid Caſe of the Hoſpital of the Savoy, It is 
true that Judgment was given in the Exchequer by Baron 
Clarke and Baron Gent, againſt the Opinion of Sir Roger 
Manhood Chief Baron zotis viribus, and after the Writ of 
Brror brought, and the Caſe argued at the Bar, the ſaid 


ons which have theſe two diftint Names. Alſo; there is 4 
Difference - betwixt ancient Corporations, and, Corporations 
made of late Times; for ancient Corporations may by 


Fe by any of them will be good enough; And theſe, a 
divers other Differences you will find in your Books follg:w- 
ing. Vide the Caſe of the Dean and Chapter of Rorwih; 
in the third Part of my Reports 73, Ec. Plow. Com: Mer 
Croft and Horwel fol: 537. 2 Ha. 7 97 & 98. 14 H. 8. 29. 
H. 8. i; 11 H. 7. 25: as * 7. 14. 23 H. 7 K 
| | 2 * 5 


Thomas (4) Fanſtaw compounded with ;Paſchall for his ( 
Leaſes and | was of Counſel with the ſaid Tho, Fanſhaw 5 228; _ 
And I conceive that there is little- Difference betwixt the W b. 
Mayor and Commonalty of the City of London, and the 115, 125. 
Mayor and Commonalty of the City called London, un- Leon. 19. 
leſs it can be ſhewed that there are two diſtinct Corporati- i Anderſ. 292; 


) Mocr 245; 


Uſage have divers and ſeveral Names, and Leaſes, Dann | 


72 Hy = * 

for there will be a ſound (g) Difference betwixt Writs and (a) Poſt. 33:2; © MM 
Grants 3 and in all Caſes it is true, quod (b) apices Juris; 8 
don um Furs : For if a Writ abates, one might of com- 9 Ca 
mon right have a new Writ, but he can t of common right 11 C, l. b. 


have a new Bond, or « new Leaſe, Grant, Se And I well (6) Co.Lit,, 
3 0. Og. 9. 
was, That a (c) Præc quod read“ was brought againſt the Nov N | 
| „and, dem and the- Write Fir, Brief 

was Precipe Priori Wigorne, Sc. The Tenant ſaid, that“! 
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_ William Clun's Caſe. 


1j/ Tam Clun Executor of Anne Breather was Plaintiff Ce. [ac. 300. | 
again Henry Archer Defendant, and demanded 9 J. 4 Leon. 247, | 
Debt, and declared that the ſaid Ange Breather 26 Nov.. 5 
3 by Indenture of the ſame Date demi - 
ſed to the ſaid Henry one Meſſuage, two Mills, one Gar- 
den, and divers Lands in Cooperſate"in Eſea from the Feaſt ' WW, 
of St. Michael the Archangel then laſt paſt for fifty Tear, 
uf the ſaid Auus ſhould fo live, Reddendo' & 1 
ro emnibus predif' premiſfs prafat Anne Breather ere. 
wor” & afſegnat;s furs 4 mw £5 quolibet anno durante © 
ntnuatione dimifftonts aA ad domum manſionalem 
Predift plenariam 


\ 
il 
j 


- * 


bunmis Archer in Wit flumman | 
Nein & ſex. librarum bone & legalis monete Angl ad * © -4 
anner feſta ſive rerminos in anno uſualia, vis, feſta nat. 1 
Watis Dom JeſuCbriſt Annunciationisbeate Mariæ virginis 3 
ivitat” ſuntti Foban Baptiſt & ſancti Mich Archangeli, . = 9 
infra treſdecim ſeptimanas froxim' poſt guemlibet præd _ 
wenn feſtival” per equas 89 equales portion ; by-Force o,. 
Wich the ſaid Henry Archer entred into the ſaid Tene- 

nts,” and had and held them zue 4 & poſt feſt 
Wnnuuciationts leuts Marie virginis, anno requi regis 

mc 9. ſe. uſque 2. diem Aprilis "anno 9 fupraditto; 
W quidem 2 die - Aprilis predit Ann apud Coo- 
Hale Predicts obiit, and for 91. for the Quarter due at 
d Feaſt of the Annuntiation uno. gs ſupradiflo,” ber + 
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3 Balitr, 170. tempore tutus eris. 
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er 5 William Clun's Caſe, PIT X. 
brought this Action, upon which Declaration the Defendant 
demur d in Law; and this Caſe was often argued at Bar, 
5 + and now this Term it was argued by the Juſtices Hougbron, 
8 Dodderiage, Croke, and the Chief juſtice: And it was re- 
(a) lege, folved, that the Action of Debt was not ſa maintainable : 
"Pr 2 And becauſe duo ſunt inſtrumenta ad omnes res confirman- 
das & impugrond,, ratio & antheritas; Firſt I will report 
the Reaſons of this Reſolution, and then divers Authoritics 
8 in the Point. And three Reaſons of this Reſolution were 
(60 r. fac. 310. ſhewn. 1. Becauſe the (5) disjunftive is added for the Be- 
s —_ a. nefit of the Leſſee, and it is more for his Benefit to have 
Cr Ei, zt. the laſt Day, in which Caſe there are two Days of Pay- 

Cr. Jac. 500. ment, one voluntary, and that at the Election and Li 
| of the Leſſee to pay it at the Days of the ſaid Feaſts ; the 
bother Day of Payment is at the End of the thirteen Weeks 
(c) Cr. Jac. after, and that is the 9 extreme and legal Time, and there- 
.. », fore foraſmuch as the faid Anne Breather died before the 
Co, Lit. 202. a. Extreme and legal Time, the Leſſee is (4) diſcharged of the 
i) Cr. El.z5o. Rent by the Act of God for the fame Quarter. Vide Hill 
Eng 1 and Grange's Caſe, Pla. Cour. x12, 173. the moſt extreme 
Time is the legal Time. And it is to be known, that in 
caſe of Payment of Rent ifluing out of Land, there are four 
7 Payment, the firſt * of Pa oe ret. — 
not ſatisſactory, and yet good to ſome ſpeclal Purpoſe. The 
2, voluntary, and in caſe ſatisfactory, and in cafe not, The 3, 
legal and ſatisfactory abſolutely, and not coercive, The 4, le- 
As to the Faul, if the Leſſee, Donee or Tenant pay his 
Oc kl 175, Rent before the Day, it is voluntary, (e) and not ſatisfacto- 
1 Rol. ep 390. ry, for the Cauſe rendred in the third Reaſon : Bur if it be 
aid in the Name of Seiſin of the Rent, altho' it ſhall not 
(F) 4 Co. ic. a. g J) enure by way of Satisfaction, yet it ſhall give a ſuffici- 
Co. Lit. 315. a. ent Seiſin to this purpoſe to have his Aſſiſe, or other Reme- 
dy; for the Law takes delight in giving Remedy; and 
there with agrees Lit. cap. ib rumen 12. B. Vide 45 E. 3. 
434 5.49 E. z. 15. 15 E. 3. Execution 63. 37 H. 6. 33. 39 
HI. C. 36. 5 E. 4. 2. As to 2, if the Rent is payable at the 
Feaſt of Eaſter, if the Tenant pays the Rent in the Morn- 
0 ing, and the Leſſor dies at two Hours before Noon of the 
5 ſame Day: This Payment was voluntary, and yet it is a 
\Brownl.106. good Satisfaction againſt the Heir; but not againſt the (g) 


— 


3 222 ing, 44 E. 3. 3. J. As to 3, legal Time is a convenient 
Yelv. 167, 168. Time before () the laſt Inſtaat of the Day, which is the 


201. 2, moſt extreme Time, and is ſatisfactory and not coercive; 
Cr. Jac. 423, for till the End of the Day no Remedy is given by the Law, 
MD W H. 6.40. 4. As to 4, that is when the Rent is due and in 
8 got arrear, and therefore it is well faid by the Poet, (i) Judicis 


Co. Lit, 171. a. Meium eſt ut Yes, ita tempurs rerum Quærrre, 114/10 
+ £ x 
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75 X. William 'Clun'; Caſe; | 128 

The fecond Reaſon was, when the Leſſee doth not make 
Payment at the firſt Day according to his Election, then (0 Rol. Rep. 
the Rent is abſolutely due at the ſecond. Day, and the ſe- | 
cond” Day is as well Parcel of the Reſervation as the firſt _ 
Day, and therefore after the Non-Payment at the firſt, it is 

now upon the Matter as much in Law, as if it had been re- 

ſerved (Y) at the ſecond Day only, for then the whole Elec- (5) + Leon. 19. 

tion is paſt, as in 17 El. 344. If (c) a Man by Deed grants a : % \% 

Rent-charge to one and his Heirs, and doth not ſay, * him Poph. 8 Fa 
and his Heirs, and dies, now the Time of Election to make Co. Lit. 144. b. 
it en Annuity is paſt: And therefore if the Grantee brings Se 
a Writ of Corr bs ainſt the Heir, it ſhall not diſcharge plowd. 457. a. 
the Land, becauſe when no Election remains, it is as much Br. Eſtate 65. | 
in Law, as if there never had been any Election: And there- P, Anu z. 
fore upon the Books in 43 E. 3. Bar. 194. 44 E. z. 32. 15 E. 2 Hl. 4 13.4, 
3. Execut. 63, 5 E. 2. 2, This Caſe was put, if one 1 Octob. . 
makes a Leaſe for Years, or for Life, or a Gift in Tail, yield-' 
ing by the Year a Pair of Gilt Spurs at the Feaſt of Eaſter, 
or twenty Shillings at the Feaſt of 8. Michael the Arch- 
Angel: In this Caſe if the Leſſee doth not pay the Spurs at 
the Feaſt of Eaſter, nothing is due till the Feaſt of S. Mich. 

The third Reaſon was, becauſe the Rent reſerved is to be 
raiſed out of the Profits of the Land, and is not due until 
the Profits are taken by the Leſſee: For theſe Words (4) (4) Co. Lit. 
Reagenda inde, or Reſervando inde, is as much as to ſay, b. 
That the Leſſee ſhall pay ſo much of the Iſſues and Profits 
at ſuch Days to the Leſſor, for (e) reddere inde nibil alind (e) Palm. 481, 
eſt quan acceptum reſtituere, ſeu reddere eft quaſi retro | ' | 
dere, and Redditus dicitur a reddeudo, quia'retro it, ſt. to 

the Leffor, Donor, Ec. /icut provent' a proveniendo; and ob- 

ventus ab obveniendo. And that is the Reaſon that the Rent 
lo reſerved is not due or payable before the Day of Payment 

incurred, becauſe it is to be render'd and reſtor d out of the 

Ifues and Profits, 175 is the Reaſon, That if the Land 

is F) evicted, or if 
| Time of Payment, no Rent ſhall be paid, for there ſhall 29: b. 
never be an apportionment id reſpect of Part of the Time, as s ies, 
there ſha]l be upon an Eviction of Part of the Land: And 3 Co. 22. a. 
therefore if Ten't for Life makes a Leaſe for Years rendring Dyer 36. pl. ig. 
Rent at the Feaſt of Eaſter, and the Leſſee occupies for three d. 54. b. 
Quarters of the Year, and in the laſt Quarter before the 


7 


Apportionm. of the Rent for three Quarters of the Year, 
becauſe no Rent was due till the Feaſt of Eaſter, and no Ap- 

portionm. ſhall be in reſpe& of Time; but in the ſame Caſe, 

If Part of the Land had been (H) evicted before the Feaſt of (h) Co. Lit. 
Eaſter, and the Feaſt of Eaſter incurred in the Life of the 148. b. 
Leflor, there ſhall be an Apportionment of the Rent, but 

not in reſpect of the Time which well continued, but 

in reſpet that Parcel of the Land leaſed is evicted. 


e Leaſe. determines before the legal (/) Co. Lit. 


Feaſt of Baſter, the Ten't for Liſe g) dies, here ſhall be no Ge | 


a 
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William Clun's Caſt; © PIA X 
And this Difference appears in our Books 27 E. 3. 84. B. In (a) 
Debt againſt Exegutors, declaring, That their Teſtator grant- 

ed him a penſion of a0 l. toremain with him in the K. 8 Wars 
at the Time that he ſhould bexeaſonably warned, to take at 4 
Terms of the Lear equally ; and ſhewing further, That he went 
© (5) Leon. With him to Calli, by the warning of their Teſtator, and was 
ro, * there armed; and demanded Iudgm. and prayed his Debt. Ta 
aq d. which the Def. ſaid, that for the firſt Quarter he was paid 5 l. 

| Benl. in Aſh. and ſhewed forth an Acquittance, and before the 2d Quarter 
E . ended, the Teſtator died, and demanded ſudgm. of the Action; 
1 in Pal. 34 and Mowbrgy of Counſel with the Pl. moved, ſince you do not 
ely. . deny the Penſion to be granted as one entire by the Lear, upon 
Oweny2. 8 Condit, which we haveperform'd, ſc. that we have remgined 


28 Cr. El. 113 tl * . 
„. with him, We pray the Debt: But Villy Ch. Juft. by the Rule 

, Bal 57. of the Court, awarded that the Pl. ſhould take 3 by his 
bp. Writ, becauſe there ſhould be no Apportionment in reſpect of 


Len. . Part ofthe Time, aſtho ĩt happen d by the Act of God. Vide 10 
| — = E. 4. 18. 20 H. 6. 6.9 E. 4. 3 8. Br. "page ue) 7. 1fI 
Benl. in Kelw. am bound to you by Bond of 20l. to be paid at 4 uſual Feaſts 
| . ol the Year by equal Partions, the Obligee ſhall not have an 

&o. Lit. 4. b. (J) Action of Debt before all the Terms incurred; the ſame 

292 % Law of a Contract: But if a Rent is reſerved on a Leaſe for 

1 29. 3% Years at 4 uſual Feaſts of the Tear, the Leſſor ſhall have an A- 
mal gepazi. ion of Debt after the firſt Day, and ſhall nor ſtay till the 
| - 4Co.94-b. Whole is due, becayſe it is accounted in Law as g Reſervat. 
8 — of Parcel of the Iſſuęs and Profits of the Land, which is no 
2 Sand. 57 Debt before the Day, as in the ſaid Caſe of a Bond or Con- 

$ Co. 1 Fi 1. tract: And that is the true Difference betwixt the Caſe of 
: Rb” the Band, anda Rent reſerved ona Leaſe for Years in it. 11). 
2'Inft. 395... . Vide F. N. g. 265. and Note a Difference betwixt a Recog- 
0 Dy. 113. nizance of a Debt payable at ſeveral Days, for that is not like 
8. . 2 Bond, but a Rent reſerved on a Leaſe for Years. Vide} 
* = ** * Mar. (c) Dy. 103, another Difference betwixt a'Covenant or 
. 8 IS: Rep. 47. 1 1 a Contract or Bond. * 4 
„% eg Caſe BY. 108. ro E. 2. Execut. 137. and 16 E. 2, ibid. 138. 
I Me 1 H. 8. Vide g E. z. 3. For Authorities in the Point, I have ſeen 
*  Caſerefolved a Report of a Caſe, Mich. 34 H. g. in the Time of Baldwin 
© bythe Juſtices Chief Juſtice of the Common Pleas, that it was the Opinion 
| me nc of all the Juſtices, that if a Man ſeiſed of Land in Fee 1 die 
Baldwin. Octob. makes a Leaſe of the ſame Land for ten Years, from 
,* (a) Cr. ſac. the Feaſt of St. Michael then laſt paſt, yielding to him and 
S Gm > +2 his. Heirs the yearly Rent of 20 l. at the Feaſt of 8. Michael 
” <5, the Archangel, or within one Month after; That in this Caſe 
E - O:ph.Leg.159. if the Leſſor dies F dar Feaſt of St. Michael and the 
5 Fee? - uh End ofthe Month, that the (4) Heir ſhall have the Rent as 
© ; Brownl.10s, incident to the Reverſion, and not the Executors as Rent be- 
A Keb. 395. kind, becaule it was not due till the End of the vo 
| | £ a FR 80 5 i a : 2* A he 
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pr X, William Chin's Caſe. | 1 
ſame Law if the. Leſſor betwixt the ſaid two Days had 
| Thema the Reverfion over, and the Ten't attorn'd, 2 2 (s) Cr 


And Mic. 3 & 3 P. M.Prideaux Serjeant mov d Aſoumta- S Caſe re- 


{a Man makes a Leaſe for Years, yielding a yearly Rent at Mountague. 
the Feaſt of Eaſter, or one Month after, with Condit. of Re- | 
entry, and the Leflee (5) tendreth the Rent at the laſt Inſtant (5) Cr. El. 14, 
of the Feaſt of Eaſter, if the Leſſor may enter upon demand #% 73-" 

made ar the laſt Inſtant of the Month : And it ſeemed not, be- Pond. 8. b. 
cauſe k Leſſee had Liberty to Pay it then: And the Diffe- Co. Lit. 211, a. 
rence was taken betwixt the, ſaid disjunctive Reſervat. and $008. 0,133. 
when the Reſervat. is at a certain Feaſt ; and à Condition is © 39439 
zdded, That if it be behind by the Space of a Month after the 

Feaſt, that then the Leflor ſhall re-enter, there the Leſſee, for 

the Salvation of his Leaſe can't tender it at the laſt Inſtant of 

the Feaſt-day, becauſe he has not ſuch Liberty and Election as 

inthe other Caſe. And it was ſaid by the new Serjeants, That 

nthe Time of the L. Baldwin it was reſoly d by all the Juſti- 

ces, That in the ſaid Caſe af the disjuncti ve Reſervar. if the 

Leſſor dies betwixt the two Days, the Heir ſhall have the 

Rent, and not the Executors: Which Cafe the C. Juft. ſhew- 

ed in Coyrt reported by an ancient and learned Bencher of 


? he Inner Temple, Trim. 31 El. in the K's Bench, Nor. gc. 

t. between (e) Smith Pl. and Buſtard Def. where the Caſe was (Trin. 31. El. 
0 n Effect, That Smith leaſed certain Land for Years, yield- 2 Caſe 
n- ng yearly a Rent of 35 l. at the Feaſts of 8. Michael, and the Smirh & Bu 
of Annunciat; of our Lady, or within 12 Days after each ofthe ftard, in the 
J. udFealts payable at the Font ſtone in the Temple Church, up- Ch. 10 
g n Condit. that if the ſaid Rent of 35 l. or any Part of it be be- Eng — pe 
de lind and not paid oof Sand ſpatium 12 dier pros poſt aligd ! Leon. 141, 
3 red Feſtorum ſeu dierum ſolutionis inde prout ſupradict eft, 1 Kol. 

or ſtat then the ſaid Leaſe ſhould be vold; and it was adjudged, 459. 
1e latthe Leflee in Safeguard of his Leaſe ſhould have 12 Days 

38. Halter the 13 oy fon: y the {aid Rent, for whenthe Rent (4) Dy. 15; 
en I not paid at the firſt Day, it is as much as if it had been re- P!-97- 88. 
vin Ned upon the 12th Day after: And where it is ſaid, per 91.75% 142. 
ion ed ſpatium 12 aierum Poſt, Sc. by ood Conſtruction all Plowd. 172. b. . 
die Words ought to take Effect, fe. Poſt aliguod præd feſto r: 
om dierum ſoͤlut ionis inde; and dies ſolutionis is the 12th 

ind hy after the Feaſt, and * the Leſſee ſhall have 12 

el kys after the 12th Day, which is dies. ſolutionts poſt faſtum, 

aſe . and that for the Lefſee's greater Advantage, for whoſe 

the et further Time was oe ; and theſe Words, 

t as ediff ſpatuim 12 dierum, ſtand Right in good Senſe, 

be- ter prædict ſpatium 12 dierum poſt prædict 12 dies, 


chat is prædict ſpatium, altho they have not the ſame 
; * Begin- 


3 


* 


Grantee ſhould have the Rent as incident to the Reverfion. Mic: 2E. | 


gue Ch. Juſt. and the other Juſtices of the Com. Pleas, that Tins dell. | 
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4 William Clul'f Coe; PART X 
Begiang as the other have; and" fo the Quere in ; 85 
Dy. 2. pl. go. P. M. 12. well reſolved ad adjudged. Trin. 5 Zis 
(#) Tung. 39. . in Commun Banco inter (a) Pilkington and Dalton The 
Cale gauge Caſe was; a Parſon of a Reftory made a Leaſe for Years 
ue Piking: rendting Rent at the Feat” of St. Michael; or within ore 
min the Lerd Month after; the Leffor died ten Days after the Feaſt of 
| — Time. gt. Michael, and was barred by be, yep of the Court, be- 
r E 57. cauſe the Leſſor 15) died before the Rent was due. Paſt}. 
7 „ 40 El. in the King's Bench, the Caſe was, The Lady 
(6) Cr. Fete. Busabenb Pawler late the Wife of Chedwick Lord Pawler, 
in f. f. Caſe ſeiſed of the Manor of Wade in the County of Southampron 
reſolved inter for her Life, by Deed indented leafed the ſaid Manor to 
Walgrave — Will, Pawies for page” >) Years, if the faid Dame Elis. 
— f ſhould {long tive, yielding the yearly Rent of 100 J. at 
Popham Chief the Feaſts of St. Michael the Archangel, and the Annuncia- 
ultice of E tion of our Lady, or within 40 Days after each of the ſaid 
Gr. Jac. 227, Feaſte; Will 'Pawler made Dulsihel his Wife Executrix, 
2:8, 233, 311. and died; Dwlcibel took to Husband John Moor Eſq; the 
123 Lady Elts. Pawlet made Ea. Vagrave her Executor, and 
— the 13 Day after the Feaſt of St. Michael; her Execu- 
'Yelv. 167, 168. tor t an Action of Debt for the half Year ended at 
| the Fealt of St. Michael, before the Death of the Lady 
Elizabeth, and tara Curia contra Duerentiem: But by En- 
treaty. of ſome of the Juſtices, ohn Moor gave the Plaintiff 
10. And in the Caſe at Bar Judgment was given, uod 
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of Mich. II Jacobi Regis. 
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Iluames Osborn ' Caſe, 


- 
o 


Eb. 9 Tacobi Regis in C. Banco Rot, 142 7. James Of. fes 
M born Generoſus brought an Action on the Caſe 8 — 


as Fran. Middleton, and declared, That whereas the Plaintiff Hard. 41. 
. . 14 Febr. anno 4 Regis Jacobi had bought diverſa bona & 
15  catalla, vis. unum fulcrum lecki, (a) Anglice a Field Bed- i) Hob. 152. 


fead with a Teſtern and Curtain of Say, unum Canopium Lit. Rep. 161. 
born a Canopy for a Bed of Dornix, unum operimentum 2 Rol. Rep. 61. 
went a Rug, &c. ad valentiam 11 l. prb undecim libris ei-. 
dem Franc iſeo ſuper 28 die un tunc prox” ſeguen ſolvend', 
ind declared upon ¶Mimpſit, Ec. (upon certain Confidera- 
tions mentioned in the Declaration) a4 deliberand bona 
fredif, Sc. which the Defendant had not done, c. the 
Defendant pleaded non aſſumpſit; and the Jury found for 
the Plainti? and aſſeſſed Damages and Coſts, upon which 
the Plaintiff roo 00 ent; and the Defendant brought a 
Writ of Error, and aſſigned for Error, That Damages were 
ntirely given for divers Things, and for ſome of them no 
Damages ought to be given: For where it is ſaid unum 
fulcrum le: (b) Anglice a Field Bedſtead, for that Da- (5) Cr.Jac.66 
mages might well be given; but for the Addition ſub- *'! *. 
kquent, ſc. With a Teſtern and Curtains of Say, no 
ages ought to have been given: For fulcrum 
et doth not include more then the Bedſtead it ſelf, 
br fulcrum dicitur à fulciendo, quo lectus ſuſtinerur, 
ind when (c) Damages are entirely given, and for 
Partno Damage ought to have been given, there Jura- (O Hart. 125. 


ch, 


bore; male ſe geſſerunt in aſſidendo damna, and therefore no Hen z. 
FH | J Hob. 18g. 


Lic. Rep. 61. 
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| James Osborn's Caſe; Parr X. 

| Judgment ought to have been given in ſuch Caſe, and th 
Moor 142. with agree 9 H. 7.3.4. 5. in Refous, and 28.2.6. 10.4 
| and the Caſe in 22 EL. Dy. 370. was cited, where the Caſe 
| (#)Dy.369,370. was, That () Clifford brought a Writ of Ejectione cuſtod rer. 
kr, „ve beredis, Sc. and declared accordingly, and the Iſſue 
d. 86. a. was taken upon the Traverſe of the Tenure, which was tried 
2 Bulſt. 28. by Ni/t privs pro Querente, and Damages aſſeſſed nerally, 
5 2 = and it was ſaid-in arreſt of Ju that an Action did not lie 
ea 132. a» pro cuſtadia hæredis, ſed pro cuſtodia terre tantum, and there- 
Cr. he. 1094. fore in the Caſe ſupra, Damages were entirely aſſeſſed for the 


Seal. ow Ejectm. of the Land and Heir, the Pl. relinquiſhed his Dama- 


es, and prayed Judgm. of the Ejectm. of the Land only. All 
theſo Caſts were agreed by the Court: Andfurther in Proof 
| WO — 2 _ — firſt — Mic. 14 & 15 
El. in the King's Bench, in Treſpaſs by (4) Po ainſt Of 
(8)5Co. 108-4. zorn for breaking his Cloſe; and beatins his — (and 40 

2 Kol. Rep. 52. not ſay per quod ſervitiums, & c. amiſit) the Def. pleaded Not 
Herd. 166. ouilty, und the Jury found him guilty generally, and aſſeſſed 
— alſo generally, and it was moved in arreſt of Judgm. 
becauſe Damages were entirely given, where by the Law no 
Damages ought to have been given the Pl. for the Battery of 
his Servant, unleſs it had been alledg'd that by reaſon there- 
of he had loſt his Service: For otherwiſe the Servant ſhould 
have the Action, and not the Maſter: To which it was an- 
ſwered by the Plaintiff's Counſel, That it ſhould be intend- 
ed that the Court, (which ought to direct the Jury in Points 
of Law) had given DireQion to the Jury for how much ac- 
cording to Law they ſhould afleſs Damages, and therefore it 
ſhould be intended in the Caſe at Bar, that the Jury had gi- 
ven Damages only for the Breaking of the Cloſe, and not fr 
the Beating of the Servant; for as much as for that ſas the 
ſaid Caſe was) no Damages ought to have been aſſeſſed: And 
they compared it to the Common Caſe, if a Man brings an 
| Action on the Caſe againſt another for (c) ſcandalous Words 
r 167. (exempli gratia) for theſe, Thou art an arrant Knave, a Ct- 
Cr.Jac. 630 ſoner, and a Traitor, the Def. pleads Not guilty, and the Ju- 
Dr kl. z. ry find for the Pl. and aſſeſs Damages generally, it is well 
I n. done, for it ſhall be intended, that the Court directed the 
Jury to give Damages only for the actionable Words, ſc. 7 hou 

art a Traitor, and not for the other Words for which no A- 

Qion lies. But it was reſolved by the Court, That in the 

2 f ſaid Caſe of Poley Juratores in aſſidendo damna male ſe gt 
4% Cr. El. 329. ſerunt, for when Damages are (4) entirely aſſeſſed, it ſhallbe 
685, intended for all that which the Plaintiff complains for, and 
Cr. Jac. 127. therefore it would be good Policy in ſuch Caſes to direct 
. (Cr El 2tu. the Jury to give Damages for the Thing ſe) only for or 
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PART X. James Osborn Caſe. 1 3t 
Damagesought by Law to be given; as if in theſame Caſe the | 

ſury had given es (a) 3 for the Breaking () Cio. Jac. 
of the Clo 1 And as to the Caſe of 127. 
landerous (5) Words, the irt agreed the ſame to be (+5) Cro. Jac. 
zood Law for two Reaſons, 1. That it is an Action on the 27-343, 424. 
(aſe, and therefore he might well (c) declare his Caſe as ©; El. 296, 

it really, was, 2. Altogether is but one Scandal, and altho 329, 625. 

00 wang 2 ma _ 3 _ — T. — oy an arrant 1 Bold? "4 
Knave, 4 Coſoner, by themſelves; yet bei en at one 1 Anderl. 1 
Gs hn oad-oniaed wid the — — 2 
aftionable, they rx. them: But if at one Time the bor p 
Defendant calls the Plaintiff Traitor, and at another Time Cre. Car. 329 
he calls him arrant Knave and Coſoner, and. the Plaintiff 328. g 
kings an Action on the Caſe, and alledges the ſaid ſeveral fiat 52. 

Words ſpoken at ſeveral Times, as ſeveral Cauſes of 0 )Cro El gta. 
Action 3 there if upon Not guil 228 the Jury aſſeſs N 
Damages entirely, Judgment be arreſted for the _ 

Whole 5 for he grounds his Action upon two ſeveral Scan- : 
tals whereas one is not actionable. Another Caſe was ad- 

o aged in the King's Bench, Mich. 30 & 31 El. Regin but | 

of Wh it was entred Mich. 28 & 29 El. Rot. 476. the Caſe was | 
e- bc, (4) Moor 2 an Action on the Caſe againſt Be- (4) i Rol. 242, 
d land declared; That whereas Paſeh. 22 El. Begel had 13, . 245. 
n- Witcovered by default in an Action of Waſte, and 45 l. Da- Galdt 91. 

d- ges, after which Judgment, ſc. ultimo Novembr. anno 5 Co. 108. a. 
A they ſubmitted themſelves to the Award of Palmer 12 _ 
ud Povy of all Matters then in Variance betwixt them, in =. ht the 
Confideration that the Plaintiff had aflumed to perform the 2 Rol. Rep. a, 
Award on his Part; the Defendant made reciprocal Pro- !9?; 


wiſe to perform. it on his Part, and that he would not ſue egg 


k. Aa 


__ kd 


<< 424.4 A io Loni 


he WEizecution on the ſaid Judgment in the Action of Waſte, 2 Bulſtr. 258. 
nd ad afterwards 10 Decemb* anno 24. the ſaid Arbitrators Hard. 399- 


tude an award in Writing to this Effect; they awarded 8 


an 8 Bridgm. 52,59. 
rds t Afoor ſhould pay to Bede! 101. at certain Days, and 

Co- lat other certain Days, and for the Payment of the 15 1. 
Ju-. Salter ſhould be ready to ſeal and deliver fifteen 

vel Nude, c. and further they awarded, That whereas cer- 1 


un Copyhold Land of the Manor of Langley in the Coun- 

by Bucks, of which the ſaid Bede! had made a (e) Leaſe (Co. Lit. S. 
Years by Indenture contrary to the Cuſtom, c. that 

be faid Vin. Salter ſhould do his Endeavour pro Poſſe. ſuo 


g/m no Advantage ſhould be taken of the Forfeiture ; 
be Ain con ſideratione inde that Bedel ſhould diſch Moor 
and 201, Parcel of the faid 45 J. recovered in the faid 
rect on of Waſte, and that upon the Readineſs of Wil- = 
hich: Salter to ſeal and deliver the ſaid fifteen Bonds, 


Kel by his Deed ſhould releaſe to Moor all Acti- 

* then depending, and all Demands to the fifteenth Day 

June anno vicqimo quarts fupradift. And ſhe 2 
| ras be 


"= ' +» _TJailnes Oborn Caſe, Par X. 

| thut the rol. was paid according to the Award, und linz 

Oct. a3 E. N. Saler offered to be bound in che ſaid 1; Bondy, 

and did — — Pro x jury 24 nullum advantagium 
caperetur Sfattura, c. an aſſigned two Breache 

the Award, the one that the Def. had not made the ſaid 2 


r teaſe upon made, theother, that he had ſued Exe. 
| Zncon vachb laid Folge: by ee had levied — 
cel. Tho Defend' pleaded Now umb, and chis Le wa | 
found for the Pl. and 40l. 2s given: And in this Caſe 


two Points were reſolved which were 
Bench; the one, that altho the Parties 


moved in the K's 
been bound by 


0 Bond the Award (as in this Caſe by mutual Pro- 
| — miles) yet as 80 all that which was to be done by V. Falter, 
(s) 8 being a {#) Stranger to the Submiſſion the Award was void; 
7 „for are not bound to perform any award, but that which 


Rol. Rep. 270. is within the Submiſſion, and ſo was it adjudged Paſch. 24. 

Nile. Regitt® El. Rar. a 41). between Epoleyficld and (b) Maliard 

2 Send. 29, inthe King's Bench, and therewith agrees 1) E. 4, f. >. by 
93. - 

757. all the Jaſtices. Vide (c) 22 H. 6. che Opinion to the 

CE. wary, but the Caſe is good Law, but ill reported; for in an 

Moor . Action of Debt on a Bond, the Def. pleaded that the Bond 


ad . Arbitrement and Award of AH. and B. of all Quarrels and 
( Eco. El. . Debates betwixt the Pl. and him, Qc. that then the Bond 


Sers ses r ee reg a: 


Queſtion is 4 Nom ſeguitur: For if no Arbitrement, or 
void Arbitrement is made, which is all one in Law, the 
Bond is not forfeited, nor ſhall the Obligee take 
- "Benefit —— 3 — that follows there is as! 
conceĩve) miſtaken by the Reporter, as an Opinion not per 
tinent to the Caſe in Queſtion. Vide 28 10 5. 13. 8 B. 

42. 19 E. 4 1. 21 E. 4. 175. | 2 
| 2. Altho many Things are awarded to he done in Satisfs 
(d) Cro. Jac, Ction of another (as that Caſe was) and ſome are (4) with 
448. the Submiſſion, and ſome out; -and-ſo void; and altho': 
were intended by the Arbitrators to be a Plenary and entin 
Rec e, forthe Things which the other ſhould do it 
Conſideration thereof notwithſtanding if any Thing to 
on or done go the Party; although it be of mil 
Value, be within the SubmiMion, the Award is good 
although it appears by the Intent of the Arbitrs 
tors; that that which is within the Submiſſion, withol 
55 oh RS 4 | | | t 


- LH * 
4 Py F 7 
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nr X. James Osborn Caſe: 
che others was not a plenary Satisfaction for the Thing 
de done by the other Pare 3 whereupon Judgment was — 
yen for the Plaintiff; thereupon the — of 
gedel brought a. Writ of Error upon the new Statute ; and 
\ the faid Exceptions moved in arreſt of tin the K's 
Bench were moved again; and the Juſtices of the Comm 
. Pleas. and Barons of the Exchequer as to them with 
the Judges of the King's Bench: And then another Error 
g in the Record was aſſigned, which was not moy'd 
in the King's Bench, and that was, That there were two 
Breaches aſſigned by the Plaintiff, one of the Refuſal to 
make the ſaid Releaſe, and the Other the ſuing of Execu- 
tion ; and as to the Releaſe, the Award was void, and by 
— 4 Damages being entirely given, the Judgment 
ven r thoſe Damages was erroneous, and it a d that (Hob. 191. 
4. ſaid Releaſe was out of the (a) Submiſſion; the Sub- — — * 
miſſion was of all Things in Variance, Ut. Nov. 24 El. and 640 86. 2 
the Award was, that Bede! ſhould releaſe to Moor all De- CTI. 858,861. 
mands to 15 Day of June anno 24 El. and the Requeſt to 3 1 —4 
make the ſaid Releaſe was anno 26 El. and fo one of the F a: = 
Breaches was out of the Submiſſion. Againſt which it was FRONT Yu 
the objefted, that it is true, when two Points are put in Iſſue, 1888 
and for one no Action lies, and Damages are entirely aſſeſ- (5) 5 Cie U 
ond fed; it is erroneous, becauſe both are directly within the ©": Jad 215, 
cho Charge of the Jury, as in the ſaid, Caſe, of breaking of the if? c, 
im, Cloſe and Battery of his Servant; but in the ſaid Caſe be- Hob. . * 
tion tween Moor and Begel, the Defendant in the Action on the (0 JCo. 108. a. 
va Cale, pleads Non aſſump/it modo & forma, which is only 170 B68 
one their Charge, and it ſhall be intended that the Court directed Dy. 387, 376. 
the Jury as to Damages for that Breach only which is within P!;55 * 
the Award and the eee And that Caſe depended lon 1 1 
rr 
before them, and upon Conference amongſt themſelves, it- Hard 166. 
ws reſolved by them all, That it-ſhould be intended (if it i W. 
de not ſpeciall e 
both the Breach 


— 


Py 7 D l 


38 5 JN. 


— 
b the Cuſtody of the Body as of the Land;; and for as 
much as in the ſaid Caſe betwixt Moor and (4) Sedel, one Winch. 329 g 


ed by all the Juſtices and Barons, the Judgment given in Pam. 107. 

be King's Bench was for that Reaſon — E ev 5 mp 248. 5 
But in the Caſe at Bar it was unanimouſly agreed. 437. += i 

bat the (e) Judgment was well given by the Judges Bridgm. 53, 59« 

if the- Common Pleas, and that it ought to be af. ]<ak- Cent. 

med. - And: in this Caſe theſs Differences were agreed. Hara qi.” 

„ Between the Caſes in which two Things are directly Cro. Jac. 665. 

put 


James Osborn Caſe. PART X. 
put in Iſſue, or oblique! ulred of by the Jury; and th 
"Cale at Bar, where t — wow one Thing 275 for Falke 
lecti is only the Thing for which Damages are given, and for 
the Teſtern and Curtains no D es were Mee, for they 
62 Cr. Jac. are not alledged poſirive,” but — unum (a) fulcrum 
{6) Hardres . lecti (b) Anglice; and the Expoſition extends to more than 

fulcrum left: fignifies, and therefore all the Reſidue is à 
% Co. Lit. Meer Nugation, and void, as a Thing not alledged; and by 
304. b. the Statute of (c) 36 E. 3. c. 1 5. It is enacted, That all 
ro. El. 88. Pleas which ſhall be pleaded, c. be pleaded, ſhewed, de- 

-239 P32 fended, anſwered and debated in the Engliſh Tongue: And 

1 Co. 161, that they ſhall be entred and entolled in Latin; and that 
the Laws and Cuſtoms of the ſaid Realm; Terms and Pro- 
ceſs be holden and kept as they are, and have been before 
theſe Days. And it was reſolved, That this Statute as to 
the firſt was introductive of a new Law, but as to the two 
other Branches, they are declarative of the Old; for of old 
Time, and before the Conqueſt, the original Writs and all 
the Proceſs and r them were entred in La- 
tin, and infinite Records re this Time yet extant are 


entred in Latin: And yet for the better Illuſtration of the 


=P Truth, a Deed, Engliſh, French or Dutch, &c. may be en- 
(d)(18.3.21.2, tred either in a Plea, or ſpecial Verdict, (4) 41 E.3. 16. Tit. 
| Brief & Abatement de ceo By. 49. (the Book at large be- 

ing ill printed) in a Precipe quod reddat, the Writ was, 

. Pretipe quod reddat filis & beire, where it ſhould be here- 

di in Latin, and for this Cauſe the Writ was abated, for as 
Shard Chief Juſtice faith in 29 E. 3. 31. 4. Latin is a formal 
Language to put in Writs, Sc. and Engliſb are the Words 
of the common People; and yet when Engliſh or French is 
Parcel of a Name, there it ſhall be ſuffered in a Writ, and there- 
fore if the Name of a Manor be A. be/ide K. he may demand 

it in a Precipe by that Name in Exgliſp, for peradventute 
notwithſtaning the Name, the ſaid Manor lies in &. and there- 

fore in a Precipe if he ſhould ſay in Latin A. juæta K. then 

without Queſtion if any Part of fo Manor ſhould extend in- 

(e) Firz.Br.574. to K. the Writ would abate, and therewith agree (e) 44 E. 
87 — er ,12.b, & 29. 3.3 t. 4. So if a Man's Surname be Fitz Joln, 
11. he may be ſo named in a Writ z for if he ſhould be named in 
. a Writ Precipe Willielmo filio Fohannis : It would be 2 
good Plea to ſay that his Father had another Chriſtian Name, 
1 —— Oc. rt abate the Writ; and ” 1215 held in 
H 3. 29 E. 3. 30. J. 3 1. 4. ) 40 E:3.22.4. 44 E.3. 12. U. & 13. 4.11 
- 4 Ab. 29. 11 E. z. Eſtoppel 228. (g) 10 E. 4. 12. a. So I have 
2 Eſtop. 165. tead that one Henry had to his Surname In the Hall, and 
* he brought a Writ by that Name, which confiſted 
| ef three Engliſh Words, & bene, for his Nam - is * 
enrict 
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Parr X. James Osboth's Caſe; 
Henricus in aula. Vide 29 E. 3. 2. a. So that brevis tam digi- 
nalia quam judicialia patiuntur Anglica nomina. 

2. It was reſolved, That Words which * under the Name 
of Latin are of four ſorts. 1. Good Latin allowed by Gram- 
marians. 2. Words fignificant, and known to the Sages of 

the Law, but not allowed by Grammarians, nor having any 
Countenance of Latin. 3. In what Caſes Mala Grammatica, 
falſe Latin, or no Latin, and yet having Countenance of La- 
tin, ſhall abate of deftroy, and where not. 4. Words inſenſi- 
ble, and of no Signification, and which have not any Counte- 
nance of Latin, ate utterly tejected. Of the firſt ſorts are 9 
and proper (a) Latin, and that without Queſtion is (#) 1 Sid. 58, 
within the Stat. of 36 E. 3, Of the 2d ſort, are meſuagium, 13 11. 
num, xardinum, brier a, jampna, maremium, Ic. Theſe 8 Co. 139. b. 
- and divers other of the ſame Nature are allowable, not only Stil, 348, 358. 

in pleading, but in original Writs alſo z for theſe Words are 2 Cent = 

known'to the Law, and to the Judges thereof, and ſuch alſo 1 Bulſtr. 126. 
are within the ſald AR of 38 E. 5 And ſo in other Sciences Hod. 191. 
it is frequent, as the ors of the Civil Law uſe, repri- — 4.486, 
ſalia, feuda, * many other, the like ; and many * ks 
Times they uſe to explain thein by Anglice, Cc. as Sollaria, 

Anglizt Warehouſes; the Phyficians uſe this barbarous 
Word Brothium, for Broth, and ſuch like. Of the 3d fort are 


2 8 © B *® *{ "1 dd i 0 Ie" 
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e- ¶ falſe or incongruous Latin, which ſhall abate an original Writ, 

is, WM but Mall not make any judicial Writ, Count, Pleading or 

e- Judgment vicious (for falſe Latin ſhall be in ſuch Caſes a- 

as WM mended) & muito fortiori ſhall not avoid a Grant, or any 

aal Deed, Sc. And therefore neither falſe Latin nor falſe Eng- 

ds MW 1liþ ſhall make void a (5) Grant or other Deed, when the (5) Co. Lie. 
bis WY Meaning of the Parties appears, Mich. 3. & 4 Eliz. in the 1%, 4 
re- Common Pleas, Roz. 13 50. The Obligation was in Octagin- Ant. 126. a. 
nd WM tz libris, with Condition for Payment of 40/1. and altho' this 5 Co. 65. b. 
ure Word ocrFag inta is minus Latinum, yet it was adjudged a good 8 — 146. 
ce- MW Obligation of octeginta librit. Nora octingent is 800. So Mich. Cr. Nic. 203, 
hen ut 45 Eliz. Rot. 1031, in the Common Pleas, the Ob- 261, 603. 
in- I ligation was in /2prungenrs libris, with Condition for 45 . 
E. the Payment of three hundred and fifty Pounds, and it was Yely, 55, 96. 


bn, WW adjudged, That that eprungenta ſhould be taken for 85. Hob,18,19,29, 
ain ringer? i. ſeven hundred Pounds. So in 9 H.6, J. a. Ob. G gl. 356. 

e 2 Wl ligation of wiginti libris taken for viginti libris, and 1 Brownl. t. 
me, 9 H. ). 16. 3. and 2 H. 4. 8.4. acc. Mich. 11, acobi Re- Stile 30. | 
in $5 in the Common Pleas, a Bill was made in (e) Br Geer 4M 
WM gli, fe. in ſerene Pounds which was falſe Engliſh, 2 Rol. 146,147, 
ave and yet adjudged a good Bill of ſeventeen Pounds, Lurw. 423. 

and i for the Intent of the Parties appeared. Alſo when there > pgs 95 
ted is no Latin Word for divers Things, as for a Stirrop, ( Cres. 667; 
not WW but a feigned Word Stapedia; ju ſo for Velvet there | 


icul is 
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N Debt brought by two Executors, one was ſummoned 
and ſevered, and afterwards he who' was ſevered died, 
and the Defendant pleaded it in Abatement of the Writ. 
And it was reſolved, . The Writ ſhauld not abate againſt the 


— faith the cont? Ter. 7729. 16 Reg. Ec. and 20 E. 3. Accom 
78. the Executors of the Earl of Salisbury brought an Ac- 
count, and one was ſummoned ſevered and-afterwards died, 


derſtanding of the true Reaſon of the Law in this Caſe and 
the Like, theſe. Differences are to. be obſerved. The firſt 
is betwixt Writs, (a) real original, and Writs real judicial. 
For if two (Y) Coparceners bring a real Action, and one is 
ſummoned and ſevered,. and afterwards dies having Iflue or 
no Iſſue, the Writ ſliall abate. So if two Joint-renants bring 
an Afliſe or other original real Action, and one is ſum- 
moned and ſevered, and he who is ſummoned and ſevered 


ſhall ſurvive ; for a Man in a real Action ſhall never reco- 
ver upon a Writ either falſe in Words, or (c) NN for his 
Caſe; becauſe he may have another Writ true and apt alſo, 
neither ſhall a Man recover a Moiety, where he may have 
an original Writ to recover the Whole; and ſometimes 
by the Act of God ſubſequent the Words of the Writ well 
brought become falſe or unapt for, his Caſe, and in ſuch 
| | | 1 | Caſes 


* 4 


13 Co. 32, | 
Co. Lit. 139. a. 


Book briefly reported in 38 E. 3. 11. where the Reporter. 


and the Writ by award was abated. But for the better Un- 


(a) Hutt. 35. 
Hob, 287. F 


(6) Cr. Car. 


$74, £83, 589, 
| Jones 452. 


(e) 11 Co.s. b. 
45. A. 
1 Rol. Rep. 34, 


dies, the Writ ſhall abate, although the Thing in demand 77. 


36 H. 6. 28. a. 
Hob, 164, 173, 
199. 

Yet v. 71, 148. 
Palm. 524. 
Cro. Jac. 70. 
104. 

Cr o. C 5. 
Cro. El. 325 

1 Brown]. 68. 
1 Sand, 285. 


5 


9 


in a Writ of Aiel Jobn de Hatton's Caſe 38 35. B. 37 
H.6. 11. B. 19 R. 2. Brief 925. Vide 38 E 4. 43. But if 


two Goparceners bring a Si. fa. which is judicial Writ upon 


The ſame Law in caſe 


12 E 3. ibid. 258. 


a Fine levied, &c. and one Copar is ſummoned and ſeve · 
red, and dies without Iſſue, the judicial Writ ſhall not abate: 
of two Joint-tenants ; but if the Co- 
N who dics -1 Ie, — _ ſhall abate, asit 
8 in 42 5 3» . Vide 32 E. z. Brief 292. 
The 24 Difference is in real Wo, 25 

ginal, where he who is ſummoned and ſevered dies, which 
is the Act of God by prhich the Writ is abated, and taking 
of Husband, or entry into the Land by him who is ſum- 
moned and ſevered, which ſhall not abate the Writ, for theſe 


are the Acts of him who is ſummoned and ſevered, and the 


Writ by ſuch Acts (where there is not any Summons and 
Severance) becomes only abateable ; and therewith « 
39 E. z. 16. The zd Difference is between real AQtions con- 
cerning Freehold or Inheritance as is aforeſaid, without ha- 


ving regard to Survivor, and Actions meer perſonal, or per- 


ſonal and in ſome manner mixt with the Realty, in which 
Chattels or entire Things are demanded : There if one Pl. 


be ſummoned and ſevered, his Death (where the entire 


dor 9. 


Co. Lu. 198. 2. 


Pabtitton 7. 
F. N. B. 35. 1 . 


Thing ſurvives to the other) ſhall not abate the Writ. As in 
4 Writ of Ward of the Body 37 H.6.1t. 38 E. 3. 35, 36, c. 
Pige 50E. z. J. 30 E. 3. th. 38 E. z. 36. 1 H.5. 14.9 H.6.30, 


J. J E.z. 364. 19 FE.3. 11 Tit. rief 665.38. E.3. 25 F. 1) E. z. 
) 7Co. 26. b. 


11. F.N.B. $5.3 H. 5.4. Qua. Imp. 71. 10 El. Dy. 279, And 
in ſuch caſe of (a) Quare Impedit in ſome Caſe the Death 
of one of the Plaintiffs ſhall not abate the Writ without any 
Severance, /e. Where otherwiſe the Pl. who ſurvives will be 


without Remedy, c. as upon a Plenarty and fix Months 


paſt, or that Lapſe will incur, which Reaſon peradventure 
will reconcile all the Books aforeſaid, which prima facie 


ſieem to diſagree; and that is the Reaſon given in ſame o 


(6)2 Rol. 383. 


2 


(e) Kelw. 47. b. 


the ſaid Books, in Fl E. 3. 36. 9 H.6. 50, Cc. That o- 
therwiſe the Wrong done to the Pl. will be unpuniſhed, or 
otherwiſe the Lapſe will incut, c. and peradventute ſuch 
wrong will tutn to the Diſinheritance of the Survivor for e- 
ver, as if two purchaſe an Advowſon in Fee, anda Stranger 
uſurps, and they bring a r Impedit, and the ( fix 
Months paſs, and afterwards one of them dies, if in this 
caſe the * 


when after the Death of one of the Plaintiffs, the Survivcr 
may have a new Writ without any Prejudice to him, there 

u will find in ſome of the fata Books, tHat the Writ 
Las been abated: But without Queſtion if one of the 
Plaintiffs in a Quare Inpedit be (c) ſevered and * 
— . F 2 7 i 6 


Read and Redman's Cuſe. Parr x. 
3. 


ern , ea oe ww 


rit ſhould abate by the Act of God, the Survivor | 
would be difinherited of the Advowſon for ever: But 


+43 Vf 
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the Writ ſhall not a; In a Writ of (a) Detinue of Char- (el Co. Lir. 
ught by three Coparceners. Vide 19 E. z. Severance 86. b. 

© H. 6. 45. 2 E. 3, Severance 19. In a Writ of Debt 
by Egecavore, which is the Caſe now in Queſtion, 5 E. 2. Af 
tef 802. 16 E. 2. Extcutors 111. 3 H. J. 1. For there — 
the Debt demanded is entire and ſurvives, hut in theſe E 
Caſes if one Plaintiff dies without Severance, the Writ ſhall 
abate. Vide 2 R. 3. 1. Vide 3 H. 6. 16. In 48 Big. 32, 
the 


PART x. Read and Redman Caſe. 135 


ters 
14. 2 


Two bring a Writ of Warranty of Charters, c. an 

one dies, the Writ ſhall abate, for that is an Original; but 
in a guid Juris clamat by two, and one of them dies, the . 
Writ ſhall not abate, for that is a judicial Writ, 48 E. z. 32. = 
'And ly in all judicial Writs in perſonal Actions, the "I 
Death of one of the Plaintiffs ſhall not abate the Writ, 41 E. 4 
3. Execution 38. 11 R. 2. Brief 638. Vide 25 E. z. 38. B. 

18 H. 6. 2. Vide 20 E. 3. Severance 17. that Summons 8 
and Severance lies not in uid, juris clamat, but the (þ) 4% St. 
Nonſuit of one is the Nonſuit of both, for the Tenant ſhall *” * 

not be put to attorn to one only. Another Difference is 
between Writs in which ſomething is to be recovered, and 
Writs in which nothing is to be recovered, but are to diſ- 
charge the Plaintiff only of a Burden: And therefore in Comb. 253, - 
a Writ of Error the Death of one of the Plaintiffs ſhall a- 


e. 
Nonſuĩt of one is not theNonſuit (4)of the other in an Audita (a) Co. Lit. 
'querela ; but there ſhall be Summons and Severance, 15 E. 6 Eb. z 5. b. 
3. Severance nigh Nota _— . 3 8 El. 448. 
is always before Appearance, and. (e) Nonſuit after Appea- (e) Co. 
rance,. where the Severance is without Procels, Sc. 38 E. 1 139. b. 


9. 26 L. 35. 


ved. 1, That none ſhould have a Quare Impedit fr eſou- 


Nich præſentare 1doneam ferſontm ad medietatem : Eccl de 


and fo has the other Patron and his Incumbent mutatis mu- 


ſentare ad Eccleſiam de M. and th 
the State and Quality of the Church directs the 
 Quare Impedit; and therefore when the Church is 


*Y ' T8, 
e ; 


Trin. Io Jacobi Regis, in Com. 
muni Banco, which Plea be. 
gan Hill. 7 Jacobi Regis, 
Rot. 1231. 78 

Richard Smith's Caſe, | | 


a * 


Tchard Smith Adminiſtrator of Gregory Backhouſe was 
K Plaintiff in a Quare Impedit againſt Thomas Biſhop of 
Peterborough, T homas Abbot and Hugh Lloyd Clerk; and 
the Writ and Count was, de placito quod fermntat if ſum 


Woodford in Com Northampton, que vacas & ad ſuaꝶ ſpeftas 
donationem, and in this Cafe after many Arguments at Bar, 
and now this Term at the Bench, divers Points were reſol- 


fare ad medieratem Ecel but when there are two ſeveral 
Patrons, and two. ſeveral Incumbents of the Church within 
one and the fame Town, ſo that one Patron has a diſtin 
and ſe parate Advowſon of one half of the Church, and his, 
Incumbent haga diſtin and ſeparate half Part by it ſelf of the 
Tithes and other Eccleſiaſtical Profits in the ſame Town; 


taudis; and in that Caſe the Advowſon and the Church are 
ſevered in Right and in Poſſeſſion: But when there is but 
one Incumbent, altho' the Advowſon be divided and ſever- 
ed into ſeveral Hands, yet there ſhall never be Quare Impe- 
dit preſertare ad medietatem ſeu tertiam partem Eccleſie, 
Oc. and the Reaſon of this Difference is manifeſt, for oy 
9 Impedit is in the Poſſeſſion, and reſpects the Church 
which belongs to the Incumbent: And therefore in the 
Writ of SQuage Impegit, id eſt, > gary permittat ipſum præ- 

thereby it appears that 


not-ſexcred, but there is but one Incumbent, one Church, 
ope Cure, it is not poſſihle that in reſpect'of the Seve- 
F | ralty 


Par K. Richard Smith's Caſe; 


* bents, that the Qua. Imp. ſhould be maintainablee medierate Wn $8 


* * 
» 
6. 


ok ne Advowſon, that any Qua. Imp. ſhould be brought 
ee &c, Reel for Loos = any Moiety in dhe 
Jurch,. 80 that is entire ; but he who dae has a Moiety, 
Fin he, dvew n : And therefore when at the Beginning 
of the Foundation oF the Church, one and the ſame Church 
one and the _ſame.Town was divided and ſevered in two 

arts, and the Advowlon of the one Part allotted to one, and 
th 285 Part to the other; and that there ſhould be two "x 
ſevera 1 one de ind medietate Eccl' and the o- (9) ones 446. 

: 


4 


Tf 
r 4 die mie 

go to one, and t 8 to the other; there when one Pa- 

tron, preſents to the Moiety of the Church, and is diſturbed, he 

may.well have & Du. I 2. dg. permittat ipſum præ ſentare ad 
b)medietarem cel tor in Truth che e bent ſhall have (5) FN. B ·3 3. 
bur the Moiety of the Church, and not the whole Church, nor 
the whole Profit of the Church, nor the whole Cure of Souls. 
But the Writ. of Right of Aduoreſon is brought to recover 
the Advowſon, and. the Writ is Precipe q reddat advoca- 
nonem Eccl and therefore the Eſtate and Quality of the Ad- 
row ſon, and not of the Church ſhall direct that Writ ; for the 
Incumbent of the Church ſhall not be removed by that Writ, 
for Advocatio belongs to the Patron, and Eccle/iato the Incum - 
beat ;-and therefore it was utterly denied, That if a Conſolida - 
tion is made of three Ad vowſons, ſo that all make but one In- 
cum bent and one Church, in that Caſe altho'the Advowſons 
are ſeveral to preſent by turns, yet the Qua. Imp. ſhall be in 
ſuch Caſo præſentare ad Eels, for now. upon the Matter 
itis but one Church and one Incumbent, e) Y1ge F. N. B. 39. (e) Hones 446. 
14.5 H.1.8. a. And it was objected that admitting that in ſuck 0 | 
Glo as has been pur, ſo. where there are two ſeparate Incum- 


erate Hoc and one Patt of the Town ſhoul 


je 
S 


Eccl yet ſuch ſpecial Caſe 4 to be ſet forth in the Count, 
or elſs it ſhould not be intended, and no ſuch ſpecial Matter is 
nledged in the Count in the Caſe at Bar. To which ĩt was an- 
ſwered and reſolyed, That the Count in the Caſe at Bar was : 
ſufficient to aſcertain the Court, That there were two (4) Pa- (4) Dod. pla. 

ns, and two Incumbents : For the Count was, That one Vin. 87, 248. 

borley fuit ſe iſuus de manerio de T horleys in com præd ad 

Je adoocatio medietatis Eccl pred”, Cc. pertinuit & adbuc 

Petrinet, in dominico ſuo ut de feodo, 8c. And always one is 

laid to be ſeiſed de aduocations medietatis, when there are two 

ſoyeral Patrons; and ſo A708 held in (e) 33 H. 6. 11. J. in Sir (c Lit. ij. b. 
RA Oaingels Caſe: And therefore in the Caſe at Bar, when Poltes 136. b, 
the Pl. declares, That Vi. T horley was ſeiſed de ad vocatione LIE 32 
medieratis, it implies two ſeveral Patrons and two Incumbents, pl. 1199. 

for there the Advowſon and the Church are ſevered in Right 8 
and in Poſſeſſion, (F) 14 H. 5. l. ber Newton ace. E N B. (/)Co H. 
37. b. In 31 F. 1. (g) Droit 68, 69. it appears, That a () o. l it 18. 
Man ſhall have a Writ of Right e medietate advecarignts, Cr. Eliz. 688. 
here the Advowſon is parted betwixt two Coparceners, . 


＋ 


8 Richard Smith Caſe; Par X. 
3 and one is diſturbed by a 8 

aavocatione medietatis Eccleſie 
preſent two fe Parſons. to one Church, as there are in 
Churches two Parſons, againſt the Opinion of Finch4en 
in 45 E-3- Fines 41. Vide 43 KH. 3. 12. l. 17 E ;. 38. ö. Poin- 
IF tug s Vid. 17 E. 2. Dower 163. 4 Writ of Dower de 
s) F. N. B. 33. . e parte advocationts. Vid. (a) F. N F. 33. (b) when « 
F. N. B. 30. e. Parſon ſues in the Spiritual Court for Tithes amounting to 


| fon of another Pariſh, that Parſon who is fo ſued may have a 
Prohibition called Iudicavit, to the Ecclefiaſti 


ical J udge and 
to the Party, and then the Patron of the Parſon fo prohibit- 


ed. may have a Writ of Right 4e advocatione decimarum 3 


Farms. Eccleſia de S. vel 4 partic; but that Writ is given by 
the Stat. of V. 2. C. 5. ver. finem. Vid. 38 E. z. LF hom 
14. and the Stat. of Articul: Cleri, C. 2. and Conjunttim Fo- 
ati, F. N. . 30 E. D. & Stud. C. 25. J. 108. vid. 4 E. z. 
27, 29.7 E. 3. 42. 8 E. 3. 49. 9 E. 3. 42. 2 H. J. 12. 12 E4 


13. vid. Regiſter 29. b. Precipe quod reddat advocationem 


-. Wedietatis Eccleſie de &. vel 3. partis and F. N. Z. 30. 31 E. 
x. Droit 68, 6y. 22 A b. 33- where there are three Par- 


ſons of one Church, and one in a Quare imp. declared ræ- 


Sentare ad medietatem, where it ſhould be ad tertiam par- 
tem, and the Writ abated, which proves that in ſuch ſpecial 
Caſe a ur imp. lies præ ſentare ad medietatem, oy par- 
tem; ) E. 3. 32 J. 8 E. 3. 42 1. 33 E 3. Qu. imp. 169. 14H. 6.15. 
5 H. 1,8. and therewith the Book of Entries 477. Tit. 
ware imp. diviſione portion, Mich. 22 H. 6. Rot. 469. 2 
Frit of Quare imp. was Preſentare ad 2 partes Eccleſie. 
34. Vide 6. E. 6. 78. (c] Dyer the Lord Windſor's Caſc. And it 
#6. / "boy 20 was objected, There was not any Writ in the Regiſter of any 
* 1 imp. preſentare ad medietatem ſets tertiam parten 
3 ; e, but only ad Eccleſiam. Tp which it was anſwer d, 
and reſolvd, That when the Regiſter gives a Writ for the 

- = Whole, it is a ſufficient Warrant, to bring it for any Part, if 
the Caſe will warrant it, and the later Part of the Opinion 
(dYDyer 299. of Priſds in (4) 33 H. 6. 11. J. was denied, ſe. that when 
Ei. . b. there are two Patrons and two Incumbents of one and 
5 the ſame Church, ſo that the Church it ſelf is divided into 
pl. i199. Moieties, that there a Quare i f will not lie topreſent to 
Antea 136. a. Moiety, ſor Rea ſon and many Authorities in Law are againſt it, 
482 before : But in ſuch Caſe, I conceive;that in ſuchCaſe 

the Patron de advocat mediet may have a 8 præſent ad 
Ecle/?,forupon the Matter as to him it is one Church. And ſo the 

Pl. may have, as I conceĩve, a Writ in one Form or in the other; 
(e)5Co.102.2.b. and there with agrees (e)Windſor's Caſe inthe 5 Part of my 
2 Por 347 39, Reports, f. toꝛ. here the Count was de advocar'3 partis, and yet 
's, ©” theWritwasad Eccleſi and not ad 3 partem. And ſo you willthe 


558, 559. better underſtand the Reaſon of your Books and thereby attain 


_ | * to the true Senſe and Judgm.of the Law. And afterwards Judg- 
Li. Rep.430, ment was given, That the Writ was good, and the Defendant 


ruled to anſwer over, and ſo he did. Vide Trin. 14 Elis. 


er: But « Writ of Right 4 
where two ſeveral Patrons 


SS 


the fourth Part of the Value of the Church, againſt the Far. 


- 


pr x. Richard Smith's Caſe. 
Rot. 8 37 Alis. Rot. 1226. Sir 
8 


re 


1 2 (s)s Co.102.b, 


Quare (i) 4 Co. 7 
permitiat 8 


Paſeh. 41 Elis. Nor. 836. The Caſe 
of () Dargfeld, where ſuch a Writ of 5 


4 ö 
. 


ry 
_— — 


- —4 ed — 


1 
r ˙ mm ere en and <o 
2 


N 


2.4 5s B55 


UPON THE 
Paſch. ) Jacobi Regis. 


Tue Coſe of Cheſter Mil upon the River of 


_ 


A Ws . of Stone in the River of Dee 

1 re the Reign of King E. 1. 
Are 2 1 for the "neceſſary . of 
certain Mills, ſome of che King's dirs of the Subject; 
which Rood. at the End of the fit 


had. Rep, 45. 
lat * | 


d Cauſey ; and now of 
late a certain Decree was made by certain "Commiſſioners 
of 'Sewers, for a Breach to be made by ten Rods in 

Length in the ſaid Cauſey, which Cauſey (as it was ad- 

mitted by both Sides) was erected before the Reign of 

King E. 1. and ſo hath continued until this Day, without 

any Exaltation or Inhauncement. And if by any Decree 0 
the Commiſſioners, by Force of any Statute, an Breach 

might be made in this Cauſey, wes the Queſtion, which was 

referred by Letters of the Lords of the Priyy * 

0 


4 


- 


— 


- 


ſel to the two Ch. Juſt', and the Ch, Baron 3 and hear- 
ing of Counſel leathed divers Days, and good Confideration 
kad in the Time of the laſt Vacation of all the Stat. concern- 
ing Sewers, 8 Conference had amongſt themſelves; It 
was reſolve as follows. x. Where it is provided by che Stat, 
of Mag. Char”, (a) I deponartuir at cætero 
ſenitus per 7 nem & Medemeyam, ger tot Ang! niſt MagnaCh 
v coſteram Maris, It was reſolved, That this Stax, extends 2; . 
gnly to Ride), 7. N bares for taking of Fim; but the firſt Calls Led. 
Stat. which extends to the putting down or abating of ang 258. 
Mills, Mih- Hanks and Caufſeys,, was the Stat. of (4) 25 E. 5, (0 13 Co. 35. 
44. hick AR 17 Ints ſuch only, to be put down or abated, _ -, 
which were levied of eretted in the Reign of K. E. 1. 6 | 
ker; but by the Stat, made ſe) 1 au. H. 4. c. 12, upon Come (+) 13 Co. 36, 
paint In Paghof great Damages which had happen'd by hg 
utragious.inhauncing of Mills, Mill-ſtanks, and other Impe 
liments matte and Segel hefore the Reign of K. Þ, x. tha 


(a) 13 C. 38. 
Magna 


lid antient Mitis and Mill-ftanks were appointed gAQ t n. 
made to he ſuxveyed. and ſuch as were found much inhaunced 


to be corre sted and amended; Saving always xeafonable Sub- 

tance of ſuch\Mills,, Mil- ſtanks, Weares, c. fo in old Tims 

wade and levied; None of which, Acts extends to the Cafe iu 

Queſt”; for this Cauſey, Qt. was exected before the Reign of 

K. E. 1. and was never exalted orinhaunced after the Ełrection 

thereof: And the Stat. of (4) 12 E. 4. c. ). confirms all the (4) 13 Co. 36. 
faid Acts and by them the generality of the ſaid AR of Mag. 

Char. is reſtrained, as by the ſaid Acts appears. And by the 

Stat. of (e) 25 H. S. c. 3. none of the ſaid Acts (as to the Point (e) 13 Co. 36, 
in Queſt.) is repealed: For firſt, the ſame Act appoints the 8 jo | 
Manner, Form, Tenor and Effect of the Commiſhon of Sew- Poſtea 135, 4. 
ers, by which Power and Authority is given to the Commiſ- - «> IN 
fioners to ſurvey Walls, Cc. Sewers, Cauſeys, Sc. Mills, Sc, r 
ind them typ correct, repair, amend, put down e „ 
Lanſe ſbail require, according to tbeir Wiſdems and Diſeretions ; 

and therein as well to ordain and do, after the Form, Tenor 

end-Fffett of all and ſingular the Stat, and Ordinances made . 

before the firſt of Mar. an. 23 H. 8. as alſo to enquire by the 

Oaths of honeſt and lawful Men, &c. thro whoſe Default the 

ſaid Hurts and Damages have happen d, &c. By which it ap- : 
hore That the (// Diſcre'n pf the Commiſſion, was limited {f) co. Lit. 
f. to proceed according to the Stat. and Ordinan's before made; 227. b. 

and 5 Al the ſubſequent Clauſes, And alſo to reform, repair {od * 2. 
adm Nhe. ſaic Halls, &c. by Force ofthis Word (aid) have tag. 44. 
relation to the precedent Purview of the Act: And further, to Hard. 146. 
reform, ame ni pruſtrate and overthrow allſuch Mills, &c. and 8 = 336. 1 
other Impediments and Annoyances(aforeſiud) as ſhall be found Hob. at 

by Tee or by your Survey and Diſcretion to be exceſſive Calis Let. 112. 
and hurtful: Which Word aforeſaid refers this Clauſe alſo | 
o the precedent Purview, ſc. ſuch Impediments and An- 

PoYances as are againſt the Stat, and Ordipances before made. 


"wo of Cheſter Mall Ke. Par x. 


Aldo it is further enacted the ſaid AR, That all and e. 
very Statute, Act and Ordinance beretofore made concern- 
ing the Premiſſes, or any of them, not 5 contrary to 
th ent AH, nor heretofore repealed ſhall from hence. 

nd and be good and effettual Aua! for ever. But the 


228 125 2 SENS 3. and 1 H. 4. are not 
138. a. any 
uc. 8 


nag (4) Conſtruftion ou 


to be made, that one 


Part of the WH de dad u Gag and all to ſtand 

. together. And if they had intended, to have the 

|  faid former Acts, they would not have them by 
A Rep. ſuch 


and (c) doubtful Words, concerning Cauſe 
. * * Mills, when they concerned the eee 
ces of many Su And according to this Reſolutior 
W 1 13 Co. 16. we (0 ” 


| Statutes of 25 E. 3. . et in Force; and 
Commiſfon of Sewers, 


that the A the 
did not extend to Cauſeys, Sc. erected 
(e) 1 Sid. 145. (e) before the of King E. 1. unleſs they bad been 
| . — Þ their former Altitude, and there- 
: In which Caſe they are not to 
e 0 eee but to be reformed by 
8 * 


is AQ, nor ere repealed . 


the Lords of the Council, That the faid_ 


Micb. 7 Jacobi Regis. 
| In Communi Banco. | 
7 Keighley's Caſe. 


HIS Term, Evidence to a Jury of Ee in the 

T Caſe of one Keighley, It was LF etl 3 2 Cur 
je Communi Banco, That if one who is bound by Preſcrip - 
tion to repair a Wall contra (a) furum Maris, and he (2) Dal. 6. 
keeps the Wall in good Repair, and of ſuch Height, and pl. 26. 
u ſufficrent as it was accuſtomed ; and by the ſudden an 2d. fl. 8. 
wuſual Increaſe of Water, ſalt or freſh, the Walls are Dal. in Aſh. 
broken, or the Water over flows the Walls; That in this pl. 10. 5 
laſe the Commiſſioners of Sewers ought to tax all ſuch e 5. 
ferſons who hold any Lands or Tenements, or Common 58. pi. 200. 
of Paſture, or Profit of Fiſhing, or have or may have any 2 Bulſtr. 200. 
es, Damage or Diſadvantage by any Manner of Means Ga Lit. $3. e. 
che ſame Places, according to the Quantity of their 

ads, Ege. 1 in this GE 2 = * who ought * ; 
b repair it. And the Statute of (5) 23 H. 8. cap. 5. ntea138.2, 
athoriſes the Commiſſioners to enquire by the Oaths of rhe , 
neſt and tawful Men, &c. thro ng + Default the ſaid Cr. ſac. 336. 
lurts or Damages have happened, &c. and who hath or Calls Lea. f. i. 
Waderh any Lands or Tenements, &c. or hath or may have 
wy Hurt, Loſi, or Diſadvantage, &c. and all thoſe Per- 

i, and every of them to tax, &c. which ought thus 
de intended, That when one by Preſcription or 


other- 


en, AA vr 7 ann ok dared. enorth 


— 
. 


23 -- 


% 


4 


— 


* Ke.eighley Caſe. * ParrX 
otherwiſe ought to repair any Wall, Sewer, Oc. that he 
ought to do it; but if he is not able to do it, and for inevi- 
| table Neceſſity it ought to be repaired, in Prevention of a 
eat and publick Hurt; or if no Default is in him by teaſog 
of-the extraordinary Rage and Violence of the Water, That 
the Commiſſioners of Sewers inſuch Caſes have Power by the 


faid AQ to charge all who have any Loſs, &c. according to 
the Quantity of their Land, Ct. But when one is bound by 


= = — — a wands 


g Preſcription or otherwiſe to repair a Wall, c. if any Fault 0 
is in him, and the Danger is not inevitable, but that he 
himſelf may well repair it, The Commiſſioners may by the . 
true Intent of the Act charge him only to repair it; and = 
if thro' his Fault the Danger . inevitable, or that he 1 
himſelf is not able te, repair it, by which as it hath been WF... 
faid, all are charged, Cc. Every one of them may have an Men 
Action on the Cele againſt him who is ſo bound to repair Ie 

| the Wall, Sc. and ſhall recover their Damages according to 2 
60 Stile 192. their Loſs. In (a) 18 E. 3. 23. an Action on the Caſe was 17 
brought againſt Z. and the Pl. declar d that the ſaid F. wa bed 
ſeiſed of certain Lands in K. by reaſon; whereof he and hi (or 
Anceſtors, and all the Tertenants 4 tempore cujus, Ec. Cor 
have made and repaired, when Need ſhould! be, ſo many 
- Perches of the Wall of the Sea in K. Sc. and for want of 2 
Reparation, Sc. rhe Water entered and drowned: the Pl. e 
Land, the Defend. traverſed: the Preſcription: upon which 
they were at Iſſue, and iv was found for the Pl, and tha 4 


there was a Defect in the Wall ſor not repairing of it; fot 

which; the Pl. recovered, his Damages, and a Writ was a 

warded. to-the Sheriff to diſtrain g. to repair the Wall then 
where there was Need, and 2 Fault, Nora: Reader, thi 
Judgment in an Action on the-Taſe, and the Reaſon there 
(3) Noy 30. of is pro bona priblicd: for, (H. Salus Poßuli eſt ſuprem! 

2 Lax; and. therefore it is Part of the Judgment in this Adi 
on on. the Caſe, That the Def. ſhall he diſfrained to repai 
| the Wall. And in the Caſe. at Bar the Law is groundet 
TY ; upp — Reaſon: For _ by the Law:one be boun( 

(e). 1. Ca. 98. a. to Ke repair it, yet (c) inpotentia exonuſar' legen, and 
: 11. 4. EE ng by the Act of God, and is fo eral 

A no Providence or Induſtry: of him that. is boun 


Hard. 387 
a4)Co End 


F. N. B. f. 39. N. Law 


times great Tides are occaſion'd by ſtrong Winds: And the 


wil 


— 


uſt, alli e Reports. (5) Dall. 6. 
ration of another . 1 Pl. 26. 
8. 6.-5. Aud to made a 


aain 206. pl. 10, 
Dall. in Aſh. 
on 2 62 pl 
your | 68, pl. . 
jed clearly, 1 pl. 200. 
throughout England are not bound to follow the Laws and . Lit. 53. b. 


Cuſtoms of (c) Romney-Marſh: But in Caſe where ſome (7 ANG 
particular Place within their Commiſſion, has ſuch Laws 13 Co. 36. 


id Cuſtoms as Romney-Marſh has, there they may fol- 2. Bulſt. 197. 


| Romney* 


ow them; for (4) conſuerudo loci eſt obſervanda. Laſtly, Cilag, 
it was refatved That theſe Words in the ſaid Act, fc. 74 "= 15 fi. 
wrding to your Niſdoms and (e) Diſeretions, are to be in- (© + Inſt. 276, 

* ended and interpreted according to Law and Fuſtice, for (Ilse 109. 


wery Judge or miſſioner ought to have 40s Sales, (4) 4 Co. 28. b. 
vis. Salem Sapientiæ, ne ſit inſipidus, & Salem Conſcien- & 828 
ie, ne ſit Diabolus. Alſo Diſcretion, as it is well deſcri- (e) 2 Ballir, 
bed, is Scire per legem quid [it juſtum ; And therefore the 197, 198. 
Commiſſioners of Sewers ought to purſue as well their Hob. 15, ; 
| as che 'Oath. exprefied in the fait Act of Co. L. ww hk 
1; H. 8. which they take to execute their Commiſſion in 5 Co. 100. a. 
tie ſame Manner as it is their preſcribed. And therewith * 9% FS 
xrees the Deſcription of Diſcretion in Rook's Caſe, in the Hard. nf 22 
eh Part of my Reports, f. 100. a. And it was well ob - Cr. Jac. 336. 
krved, That every Statute, Ordinance and Proviſion which 
made by Force of the Commiſſion of Sewers, ought to 
onfiſt upon four Cauſes, 1. The material Cauſe, that 
k the 1 2. The formal Cauſe, and that is the 


Hanner, with convenient Circumſtance, 3. The efficient 
er Slauſe, and that is their Authority according to their Com- 
tu ion, 4. The final Cauſe, and that is pro bono public, 
AUR n,! rivato. And whereas the Opinion of 
epaemeſley Juſtice in Rook's Cale aforeſaid was, that if the ; Co. 100. x. 
nde ner of the Land was by Preſcription bound to repair CallisLc&. 1448 


River Bank, that yet upon ſuch Commiſſion awarded, 

r Commiſſioners ought not to charge him only with the 

hole, upon Conference with Walmeſley, and Flemming 

ef Juſtice, Telverton, Williams, and other 2 it 7 
agreed by Walmeſley himſelf, and all the others, That 

& {aid Reſolution upon the Differende aforeſaid, was good 

Law: And Walmeſley explained his Opinion in Rook's 

„That the Commiſſion. ought not to charge him who 

bound by Preſcription only; that he meant where 

fre is no Default in him (for that agrees with the Words 


be ſaid Act of 23 H. 8.) and no inevitable Neceſſity 


for 
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| "The Caſe of the Ne of Ely. 
- N. iis Ll A 


A Colt gan referred by che Lords & the Counſel to Coto 
55 | _ Juſtice of e Pleas, 1 and Fo- 
P uſtices of, Common Peas, concerning a Decree made 
by the ann — 5 of 5 for RNs a new River 
within the Iſle of Zly; and in Effect the Caſe was ſuch. 
The Commiſſioners of Sewers had decreed, That a (a) () Stile 192; 
bew River ſhould be cut out of the old River of Owe, and 
through the main Land within the fame Ifle, for ſeven 
Miles, to another Part of the ſame River: And for the 
doing thereof, they had ſeverally taxed as well Fen, Dray- 
ton, Famſey, Over-Wivelingham, Rampton, Cottenbam, and 
nine other Towns within the County of Cambridge, out 
of the ſaid Ille, as the Inhabitants of the ſaid Iſle, and the 
Tax was general, fe. ſo much of one Town, and ſo 
much of another; and /ic de /ingulis. And in this 
Caſe two Queſtions were moved: 1. If the Com- 
miſſioners of Sewers might by Force of their Commiſ- 
don Make ſuch new River, or not. 2. If ſuch general Tax- 
ation 1 275 the Town was lawful, or not. As to the firſt, 
ve muſt conſider what might have been done by the Com- 
hon Law, before any Statute made thereof. And it is to 
de known, that by the Common Law, before the 
Starute of 6 H. 6. c. 5. the King ought of Right to ſave 
ind defend his Realm, as well againſt the Sea, as 
igainſt the Enemies, that it ſhould not be drowned F. N. B. 113. 
br waſted, and alſo to provide, that his Subjects have 
their Paſſage through the Realm by Bridges and 3 
u Safety: And * the Sea-walls be broken, 
or 


it is laid, Nos eg qr 


Com. Law, that the antient. Walls, Gutters and Sewers 


\ 
_ + 
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De Onſe af the: Iſle of Ely. PRT X. 
or the Sewers. or Gutters are not ſcoured, that the freſh 
Waters can't have their direct Courſe, the King ought to 


grant a Commiſſion to enquire, and to hear and determine 


theſe Defaults: Which Commiſſion appears in the Regiſter. 
amongſt the Commi ons, of Oyer er in which 
d 18248 | ratione ag nian noſtr © Regie ad pro- 
vidend ſalvationi Reg noſtri cimtumguaq; ſumus ſtrifti dc. 
and with that agrees So of © H. gc. 5. and the Stat. of 
23 H. g. c. 5. and as toYhat vide a notable Ptecedent Paſeh. 


| 

44 E. 3. Miad. a, cor Rege, Frecefy” eft Vitecom quod diſtrin- f 

gat A. B. & alios.quod i i deſectus walliarum erga terras 0 
ſuas reparant, & ſi iii ſifficientes non fuerunt, quod diſtrin 0 
omnes tenentes tear, c. quigdefenſion', eee 7 

vel damnum rate reparat ſelt non reparation” wallic pred | C 

habemut ſeu aliquo modo habeye poreri ut, ita qa quilibet tenen- h 

tium pred juæta quuntitatem tenure ſie ibid contributio- 5 
nem præſat A. B. & aliisad wallias illas faciend & reparandas 5 

factant indilate: Which Record was before any A ct of Parli- 
ament that limited any Form of Commiſſion. The 2 Thing A 
obſervable in the ſaid Commiſſion at the Com. Law, is this 
Clauſe, Ad hujuſimodi wallias, foſſata, gutturas, ſueras, pon- 
tes, calceta, & gurgites in locis neceſſariis reparand, & quo- 
tieſeungz & ubi necefſs ftierit de novo facieuda: By which 
it appears, That by the Comm iſſion in the Regiſter at the 


might be repaired or new made; but no new Walls, Gutters 
or Een by Force of the ſaid Commiſſion might be made. 
Then we mult confider in what Caſes the Stat, have made 
Proviſion in theſe Caſes: And it is to be known, That the 
Stat of '& H. 6. c. 5. enlarges the Commiſſion which was at 
the Com. Law; for where theſe Words (ae novo facienda 
refer only to old Walls, Gutters, Sewers, Cc. the ſaid Act 
hath .theſe Words, & eadem & alia quot ieſcunq; & ubi neceſ 
ſe fuerit de novo facienda; which Words (& alia) being added 
to the former Commiſſion, give the Commiſſioners Power to 
make new Walls Gutters, Sewers, Sc. but this AR continu- 
ed but 10 Tears; and by 18 H. 6, c. 10. the like Commiſſi- 
on was eſtabliſhed for 10 Years; and by 23 H. 6. c. 9. for 
15 Years; and by 12 F. 4. c. 6. for 15 Lears; and by 4H. 
7. for 25 Tears; and, by 6 H 8. c. 10. for ten Years, 
and until the next Parlament and afterwards the Statute 
of 23 H. S. c. 5. was made, which recites none of the former 
Acts as the others do, bur enacts, That there ſhall be for the 
future a Commiſſion of Sewers according to the 
Manner, Tenor, Form and FEffeft hereafter enſuing, 
and rehearſes the Form of the Commiſſion 4e __ in 

2 | verbum: 
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berbum; Which Commiſſion omits the ſaid Words (eg alia) 
and follows the Commiſſion in that Point which was at the 
Common Law; the Words of the Act of 23 HF. 8. being, 
Aud alſo to reform, repair and amend the ſaid Walls, Ditches, 
| tha ſame (omitting-theſe 


Clauſe us ſupra) not being contrary tot 


WP; LT 


* 


_ pay 


* 
< 


Banks, Gutters, Sexvers, xc. L 4 
Words, and other) as often, as ere need ſball be, to-make 
new; and the former Clauſe" concerning Execution of the 
former Stat. and Qrdinances, is reſtygined with theſe Words 


touching the Prem, which refer only to repair the old 


Walls or Sewers, or to make them new; and alſo a ſubſe- 


quent Clauſe, 7 hat all ang gvery Statute, &c. heretofore 
made concenming the Premiſſes, (Which reſtraineth that 
M reſent Ef nor 
heretatage led, ſpall ſtand and be good and al 

ever 4 85 Ale tt . * of » rk dy 4 1 5 


Force of the ſaid Commiſſion the th upon the Act of 3 


F. 8. the Commiſſioners could not make the ſaid new Ri- 
yer out of the main Land for four Reaſons: 1. That this 
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Moor $2 f. 


AR preſcribes the Manner and Form of the Commiſſion in Stile 192. 


expreſs Words, which extends only #6 the Reparation and 
new making of old Walls, Gutters, Sc. 2. That theſe 
Words, £9 alia, which were included in tbe Stat. of 6 H. 6. 
and all the ſaid Acts are left cut of this Commiſſion. 3. All 
the former Acts were for a Time, but this AR which eſta- 
bliſhes this Commiſſion, is made perpetual by the Statute 
of 3 E. 6. c. 8. and therefore it would be hard to enlarge it 
beyond the Words, and to give Power to Commiſſioners to 
try new Inventions at the Charge of the Country, which 
perhaps will never take Effect, but via trita eft tutiſ 
ſana. 4. It appears by the Regiſter in the Writ of A quod 
damnum fo. 2 52. and F.N.B.225.E. That if an old Ditch or 
Trench coming from the Sea to a Town, by which Boats or 
Veſſels uſe to paſs to the faid Town; now if it is ſtopped 
by the Outrage of the Sea, and a Man would fue to the 
King, to have Leave to make a new Trench, and to ſtop 
the old Trench, he ought firſt to fue Au quod damnum, to 
know what Damage it will be to the King or others: By 
which, and by the Writ in the Regiſter 4e antiqua trenches 
Mruenda & nova facienaa ſeu habeuda, it appears that no 
ſuch new Trench or River which runs to the Sea, can be 
made without the Writ of Ad quod damnum, and there 
onto obtain the King's Licenſe to make it. For if any Com- 
mifli. might do it cx officio, great Inconvenience thereupon for 
private 2 might enſue as well as for publick Damage 
or ſtopping of Havens, (which are the Gates of the Kingdom 
Mg | EE ans fy ad. 


fp .. 


| heri 


, ** 8 IX 
Co, Lit. 230. a. 
377. b. 


Cro. Arg. 24. 
&c. * 


* 


eod other common Rivers, as particular Nuſance and Prei 
dice to private Men, by drowning of their Lands Ae 
ce, and, therefore ſuch ne Rivers can't be made with · 
out the King's Licenſe, grounded upon a Writ of Ad gu 
gdamnum. Vide the Writ, of Ad quod damiium in ſuch Caſe 
Ju oprimum. But it was reſolved, That as new Inventions, 
as of an artificial Mill to caſt out the Water, or of a great 
River out of the un -and other the like, are not 
arranted by the ſaid: Commiſſion upon the ſaid Act of 23 H. 
quianihil ſemel inventum eſt & perfectum; ſo when an old 
Sewer 18 newly to he made or cleanſed, ſome ſmall Alteration 
in reſpect of the natumal Ch of the Current, or otherwiſe 
for the publick Ggod of ſuch Place (and ſo in the like Caſes) 
may be made. S when an old Wall by the extre m Race 


| ' it pal... <AiC 1 
— . 2 ;/ another Wall; -in Caſe of 


inevitable Neceſſity for the publick Good of that Part, may 
made to defend the People and their Lands within the 

ame Level; for this Manner of Defence by Walling, is no 
new Invention, but the old Way and Mean well approved of 
by Experience, and upon the Matter it is but a new making 
the old Wall in a Place by inevitable Neceſſity more fit 
the other. But if by the timely Reparation of the old 
Vall, che extream Danger may be avoided, no other ought 
to be made; for /i aſſuetis maderi fois. noua non ſunt rem 


randa: But when new Inventions are propoſed, as is afore- 


ſaid, if they are apparently profitable, no Owner of the 
Land there will deny to make Contribution for bis Ad van- 


tage; and then it ought to be made by their voluntary Con- 


ſent and Charge, and not by Conſtraint by Force of the 
ſaid Commiſſion of Sewers upon the ſaid Act of 23 H.8. 
but ſometimes when the publick good is pretended, a privats 
Benefit is intended; and if any ſuch new Invention is in 
truth (quod raro aut nunguam fit) good for the Common: 
wealth, and yet no Conſent can be obtained for the making of 
it, then there is no Remedy but to complain in Parliament, 
and there to provide Relief, as Sir ohn Popham late Cbief 
Juſtice of England did, who exhibited a Bill in Parliament 
anno 3 Fac. for making a new River in the ſaid Iſle, which 
be himſelf at his great Charge begun, knowing that without 
an Act of Parliament, none could be compelled by Force of 
the Commiſſion of Sewers, to contribute to ſuch new At- 
tempt, But the Bill was utterly rejected. | 

It was alſo reſolved, that none could be taxed towards the 
Reparat. Ec. but thoſe who had Prejudice, Damage, or Diſad- 


vantage by the ſaid Nuſances or Defaults, and who mi ghe — 
en 
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1 547 it is to be obſerved, That t 
Statutes which concern Sewers: The fir 
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Benefit and Profit by the Reformation or removing of them · 


Alſo the (a) Tax, Aſſeſſment and Charge oupht to have 
ities.” f. It ought to be according to the Quan. l. 8685. 


cheſe 
tity of their Lands, Tenements and Rents, and by the 


Number of Acres and Perches. z. According to the Rate 


of every Perſon's Portion, Tenure or Profit, or of the 


| Quantity of the Common of Paſture, or of Fiſhing, or o- 


tber Commodity. And therefore it was clearly reſolved 
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by them, That the ſaid Tax (I) generally of a ſeveral (5) Moor 82g. 


Sum in groſs upon a Town is not warranted by their Com- © 


miſſion, 5 t 5 ought to have been particular, ; Accor xp 
ords | vs, uk an 

3 rig the Qualities aforeſaid. 

ere ate three Manner of 


| conſiſts in deſen- 
dendo & repargndo wallias, Steras, Sc. The 2. in deſtru- 


| endo & amovendo nacumenta, Sc. The 3. which concerns 


both the Points, tam in deſtruendo quam in defendendo. 
Of the firſt Sort are Magna Charta, c. 15, & 16. 6 H. G. 


c. 3. 18,6. c. 10. 23 K C. c. gunz E. 4. c. C. 4 H.. 
c. . 6 H. g. c. 10. Of the ſecond Sort, are Magna Cha 5 


6.23. 25 E. 3. c. 4. 45 E. z. 6.4. 1 F. 4. c. 12. 9H 6. 


c. 9. ſc) 24 E 4- c. 7. The third Sort of Statutes, which (=) Antea 138. 


concetu both the former Sorts, are 23 M 8. c. f. 25 H. 8. 
610. 3 E. 6. c. S. and 13 Elis. c. 9. : | . 2 
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„ „een RG, ELIE, 3 a 1 
. TOYS ORE > 37. Se LES w | te 
Aen. THE Caſe between Thomas Bridges and Anne his Wife d 

7175 e Plaintiffs,” and Elizabeth” Scrope and others Defen- ſe 

1 ep. 111. dants, was ſuch: * Nicholas Scrope ſeiſed in Fee of the by 


Winch. 33. Manors of Harleſton and Mofnt ; and having Iflue the ſaid 
Anne one of the Plaintiſfe by Winiſrid his Wife, by Inden- 
ture dated 26 Funii. 23 Elis. for the Preferment of Vini. 

rid his Wife and Anne their Daughter, covenanted with 

diverſe to ſtand ſeiſed of the ſaid Manors to the Uſe of the 

ſaid Nicholas, Vinifrid, and Anne for their Lives, and 

_— afterwards to the ſaid Anne, and the Heirs of her Body, 
== | with other Remainders over; with a Proviſo, That if the 
; faid Nicholas during his Life, and after the Debts paid, 
- mentioned in a Schedule annexed to the Indenture, ſhould 
be diſpoſed either to determine, difannul, change, alter, 
enlarge, diminiſh or make void the Uſes or Fſtates, or any 
them of the Premiſſes, or any Part thereof; That then 
it ſhall be lawful to and for the ſaid Nicholas, at all Times 

at his Pleaſure, by his Writing indented under his Hand 

- and Seal, ſubſeribed_in the Preſence of three Witneſſes, to 
determine, diſannul, &c. And alſo by the ſame Mriting at 

bis Will and Pleaſure, or any other Writing whatſoever, 

ſigned and ſubſeribed as above, to limit declare and appoint 

the Uſes of the ſame to the Perſons aboveſaid, or to any other 
Perſons, &c. Winifrid died, the ſaid Nicholas married Elis. 
Merrice ; and by Indenture ult. Nov. 33 Hl. ſubſcribed inthe 
Preſence of three Witneſſes, in Confideration of a Jointure tc 
be made to the faid El. covenanted with Myles and JWarnfors. 
| | te 


< 


4 A 0 
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to ſtand ſeiſed of the ſaid Manor of Harleſton to the. Uſe 
of the {aid Nicholas and Elis. for their Lives, and after- 
wards to the Uſe of the right Heirs of the ſaid Nicholas, 
&c, and other Conveyances of the Fee-fimple were after- 
wards,made. - And it was reſolved by the two Chief Juſti- 
ces, and the Chief Baron, That Mihou h in this Caſe 2 
there is not any a) expreſs 1 1 of his Purpoſe or ( Raym. 360. 
Determination to determine, diſannul, c. Yet foraſmuch _ 313. 2 
as by the ſaid Indenture of 33 Elis. he covenanted to ſtand Ne g 2. 
ſeiſed to the Uſe of himſelf, and the ſaid Elizabeth then i Jones 393. © 
his Wife, and afterwards. to his right Heirs, it inured to 5 Co. 33. b. 
two Intents. 1. To declare his Purpoſe and Determination 7 
to determine, diſannul, Sc. and thereby iſo facto the Winch. $3. 
former U ſes ceaſed- And 2. the Covenant in the ſame In- 
denture inured to'faiſe a new. Uſe to the ſaid Nicholas and 
Flizabeth his Wife, and to the Heirs of the ſaid Nicholas : 
And ſo it was reſolved in a Caſe in the King's Bench, be- 
tween (b) Frampton and Frampton, Trin. 2 Fac. Regis, quia (6) 2 Rol. 263. 
(e) non refert an quis intentionem ſuam declaret verbis, an (e)'3 Keb. 537. 
rebus 25 vel factis; and when he limited new and other 18 > ig 
Uſes, he thereby fignified his Purpoſe to determine and al- 10 Co. 52. b. 
| ter the Uſes before. But it was reſolved, That all inci- 
© dent Circumſtances preſcribed. by the Proviſo, as to Sub- 
ſeription, Witnefles, and other (4) Circumſtances, ought to (4) — 312. 
be obſerved in the ſecond Indenture. L. Reps 27 
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Caſuum iſtius Libri ſeries, 


1. The Caſe of Sutton's Hoſpi- Fol. 


tal, Mich. 10 Jacobi Regis 1 
2. Mary Portington's Caſe, Trin. 11 Jac. 35 


er, 3. 1 2 38 Eliz. 43 : 

/| 4. pets Cale, Ich. 10 Jac, 

— 5. The” Cal of the Chancel- ) W 

mes lor, Maſters and Scholars of 

* the Univerſity of Oxford, Trin. 11 Jac. 53 
0 8 © The Biſhop of Salisbury s | 

, Caſe, | Trin. 11 Jac. 38 

% 7. Whiſtler's Caſe, Hill. 10 fac 63 

ves. The Caſe of the Church- 

oint wardens of St. Saviour in 

ther Southavark, Trin. 11 Jac. 66 

Elis. the Caſe of the Marſhalſea, Mich. 19 Jac. 68 

the lo. Leonard Lovies's Caſe, Paſch. 11 Jac, 78 

11, Doctor Leyfield's Caſe, Hill. 8 Jac, 88 
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Nomina tam Fufticiariorum e Mine; 8 Barom 
Scaccarii, quam Servientium" ad Legem . edi 


Fonts decimi bufus Commentarii. | 
- (RI wort — 

775 4 nnes Crooke,” Miles. 

In th Xing Bench. —— Doderidge, Miles. 

| . 2 Robertus Houghton, Miles. 
8 Henricws Hobart, Miles. | 
Sm ertruos ardurteon, es. 8 
Ju the Common Pleas. Humfridus Winch, Miles. * 
5 Auguſtinus Nichols, Miles. w- 
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; | Leurentins pg, Miles... 
5 Georgius Snigge, Miles 
: * the Exchequer. avon Akhom: Miles. 
| | dwardus Bromeley. F 
„F p Henriews Mountague, Miles. 
4 | ohannes Sherley. 
Serjeants at Law homas REES: r 
1 | | Robertus Barker. "2 
» Richardus Hutton. 
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